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INTRODUCTION

At the beginning of the 80th Legislature, the Honorable Tom Craddick, Speaker of the Texas
House of Representatives, appointed nine members to the House Committee on County Affairs:
Wayne Smith, Chair; Elliott Naishtat, Vice-Chair; Valinda Bolton; Garnet Coleman; David
Farabee; Patricia Harless; Joe Heflin; David Leibowitz; and Todd Smith.

The House Rules adopted by the 80th Legislature as House Resolution 3 on January 12, 2007,
give the House Committee on County Affairs its jurisdiction. Rule 4, Section 8 reads as
followed:

County Affairs - The committee shall have nine members with jurisdiction over all
matters pertaining to:

(D) counties, including their organization creation, boundaries, government, and

finance and the compensation and duties of their officers and employees;

2) establishing districts for the election of governing bodies of counties;

3) regional councils of government;

4) multicounty boards or commissions;

5) relationships or contracts between counties;

(6) other units of local government; and

(7) the following state agency: the Commission on Jail Standards.

During the interim, the Speaker assigned charges to the committee. The House Committee on
County Affairs has completed its hearing and investigations, and has adopted the following
report.




HOUSE COMMITTEE ON COUNTY AFFAIRS
INTERIM STUDY CHARGES

Study the issues surrounding the sale, use, and regulation of fireworks in urbanized,
unincorporated parts of the county.

Examine county procurement statutes to identify areas for increasing efficiency without
sacrificing internal controls.

Study policies and procedures related to illegal immigration and border security of the
Texas Department of Criminal Justice, county probation departments, and local and
county jail facilities, and make recommendations to improve coordination with
international, federal, state, and local authorities. (Joint Interim Charge with the House
Committee on Corrections)

Examine recent attempts by municipalities to exert regulatory authority beyond city
limits and extraterritorial jurisdiction. Evaluate the current relationship between and
possible conflicts related to regulatory authority expressly given to state agencies by the
legislature and regulatory authority delegated to home-rule municipalities. (Joint Interim
Charge with the House Committee on Land and Resource Management)

Monitor the agencies and programs under the committee's jurisdiction.




CHARGE 1

Study the issues surrounding the sale, use, and regulation of fireworks in urbanized,
unincorporated parts of the county.




On November 30, 2007, Texas House Speaker Tom Craddick instructed the House Committee
on County Affairs to:

Study the issues surrounding the sale, use, and regulation of fireworks in urbanized,
unincorporated parts of the county.

SCOPE OF CHARGE

This section of the Interim Report focuses on the regulation of 1.4G fireworks as defined by
Occupations Code Section 2154.001, specifically the issue of these fireworks in densely
populated, unincorporated parts of a county. This section examines the current framework of
regulation to determine if changes are necessary.

SUMMARY OF COMMITTEE ACTION

Committee Hearing

The House Committee on County Affairs met in a scheduled public hearing on August 18, 2008,
in Austin, Texas. Those who were invited to testify were:

Paul Maldonado (State Fire Marshal of Texas)

Tom Spencer (Texas Forest Service)

Don Lee (Texas Conference on Urban Counties)

Jim Allison (County Judges and Commissioners Association of Texas)
Margaret Wallace (City of Houston Planning Department)
Karen DuPont (Houston Fire Department)

Chris Clark (Clear Brook City MUD)

Jim Burke (Northwest Harris County MUD No. 5)

Joe Daughtry (Texas Fireworks Association)

Chester Davis (Texas Pyrotechnics Association)

Ross Coleman (Bexar County Fire Marshal's Office)
Michael Girdley (Alamo Fireworks)

The Committee also heard public testimony on Interim Charge # 1. Twenty-five individuals
either testified or turned in witness affirmation forms to register their position.

Summary of Invited Testimony

Testimony that was given in regards to Interim Charge # 1 was divided into panels. The
following is a summary of those different panels.

Panel # 1 - The Texas Fire Incident Reporting System
Paul Maldonado, State Fire Marshal of Texas

Mr. Maldonado spoke to the Committee about his role in the regulation of fireworks, which is
mainly the licensing of firework vendors authorized by Occupations Code Chapter 2154. The
State Fire Marshal's office also releases the Fires in Texas annual report. The Texas Fire Incident
Reporting System (TEXFIRS) collects fire and non-fire incident information from participating
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fire departments. The Fires in Texas annual report presents a summary of all fire incident activity
each year. Mr. Maldonado stated that structure fires caused by fireworks have stayed steady and
grass fires caused by fireworks have declined. Because the reporting system is voluntary, Mr.
Maldonado believes there may have been more fires caused by fireworks that were not reported.
He described this as the one drawback of the system.

Panel # 2 - Keetch-Byram Drought Index
Tom Spencer, Texas Forest Service

Mr. Spencer is the head of predictive services for the Texas Forest Service. He testified to the
Committee about how Keetch-Byram Drought Index (KBDI) is computed and described the
changes that were made during the last legislative session to this process. When asked by the
members, Mr. Spencer answered many questions regarding what effect the legislative changes
have on the program. Mr. Spencer stated that Texas has one of the most advanced drought
detection systems in the country.

Panel # 3 - Statewide County Associations
Don Lee, Texas Conference on Urban Counties
Jim Allison, County Judges and Commissioners Association of Texas

Mr. Lee, Executive Director for the Texas Conference of Urban Counties, spoke to the
Committee about three different topics. First, he spoke about changes to emergency disaster
proclamations made last session. Mr. Lee believes that the current law is working properly. The
second topic of discussion was a proposal to ban all aerial fireworks, not just those authorized by
Local Government Code Chapter 352 which only bans "missiles with sticks and rockets with
fins." Mr. Lee stated that counties need the ability to ban all aerial fireworks when a county is
experiencing a drought. The final topic was fireworks being used in heavily urbanized but
unincorporated parts of a county. Mr. Lee's proposal, which he called "urban zones" is to allow a
county commissioners court to be able to ban the sale, use and possession of fireworks in
unincorporated areas of a county whose density is equal to or higher than the largest municipality
in that county. Mr. Lee stated that this departure from the current policy of only regulating
during drought conditions is necessary because cities have changed their annexation policy,
which has in turn allowed fireworks to be used and possessed in unincorporated areas of county
that have high population density.

Mr. Allison, General Counsel to the County Judges and Commissioners Association of Texas,
testified that finding a balance between a need for public safety and protection of property and
the need to not overburden the fireworks industry has been something the Committee has been
trying to do for sometime. Mr. Allison stated that there is not a "one size fits all" solution to the
problem and that counties need to be given a variety of tools to use.

Panel # 4 - Limited Purpose Annexation and Fireworks Regulation
Margaret Wallace, City of Houston Planning Department

Karen DuPont, Houston Fire Department

Chris Clark, Clear Brook City Municipal Utility District

Jim Burke, Northwest Harris County MUD No. 5

This panel spoke before the Committee to explain and field questions regarding special purpose
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annexation (SPA) agreements with the city of Houston. Ms. Wallace and Capitan DuPont did
not have any prepared testimony but were ready to answer any questions the Committee had for
them.

Mr. Clark said that before the SPA, fireworks were a major problem. He lives in an
unincorporated part of Harris County in a Municipal Utility District (MUD) that is surrounded by
cities on all sides. Because of this, many people who live in these cities buy and shoot fireworks
in his neighborhood. Mr. Clark said the noise, trash and traffic are very unpleasant. Mr. Burke's
testimony was very similar to Mr. Clark's in that the residents of the MUD have been pleased
that they no longer are dealing with noise and trash issues.

The Committee asked many questions of the panel about the specific issues with regulating
fireworks through SPA agreements. One issue discussed focused on individuals who had bought
fireworks were not able to transport them because the road next to the fireworks stand was also
annexed. Ms. Wallace stated that in the future, transportation of fireworks would not be banned
in these agreements. When asked about how residents would know if they were in areas that
were annexed, Ms. Wallace stated that maps of annexed areas were released and available to the
public well in advance of the firework season.

Panel # 5 - Statewide Firework Associations
Joe Daughtry, Texas Fireworks Association
Chester Davis, Texas Pyrotechnics Association

Mr. Daughtry, President of the Texas Fireworks Association, spoke to the Committee about
issues his association has with counties implementing the current statutes that regulate fireworks.
He stated that he operates a legal business but is targeted because there are people who do not
like the product he sells. Mr. Daughtry also opposed municipalities using SPA agreements to
ban firework sales, possession and transport. It is difficult to know where one annexed area
begins and ends; therefore, he said that his vendors continually have to move locations each
season.

Mr. Davis, President of the Texas Pyrotechnics Association, spoke to the Committee about the
issues his association had with SPA agreements. He gave an example of a fireworks warehouse
that is not in the SPA, but the road directly in front of the warehouse is in the SPA. When this
warehouse's customers leave the parking lot, they can no longer legally possess the fireworks.
Mr. Davis also spoke about emergency disaster proclamations. Mr. Davis stated that his
association tried to work with counties to avoid a ban on fireworks. He said that some counties
were willing to work with the local firework vendors while others were not.

Panels # 6 - Firework Safe Zones

Michael Girdley, Alamo Fireworks

Orlando Hernandez, Bexar County Fire Marshal's office
Ross Coleman, Bexar County Fire Marshal's office

This panel spoke to the Committee about the use of firework safe zones in Bexar County.
Because of the drought conditions that existed in the county, the firework companies and the
county worked together to allow people to purchase fireworks and shoot them in designated
areas called safe zones.




Mr. Girdley, whose family owns and operates Alamo Fireworks, spoke about his experience
working with the county to allow the citizens of Bexar County to continue to purchase and shoot
fireworks. Mr. Girdley stated that his sales for the 2008 year was down 70%, but that he was
pleased that all counties that he operated in did not take a "hard line approach" when banning
fireworks. Without the cooperation in Bexar County between the local government and firework
companies, he stated that he would probably have gone out of business.

Mr. Hernandez, Bexar County Fire Marshal, said that the December 2007 Firework Season was
one that produced many fires and that he was directed by his commissioners court to look into
the increased use of safe zones for the July 2008 Season. While he believed that the safe zones
worked well, but there were still ways to improve. When asked by the Committee about specific
issues, he stated that there was a need for more firefighters because if they were called to put out
a fire, the safe zone had to close.

Mr. Coleman, Deputy Fire Marshal for Bexar County, spoke to the Committee about the history
of Bexar County's use of firework safe zones. When first utilized, the county only had four sites,
but in 2008, Bexar County had more than doubled the amount of safe areas to 10 available areas.
He stated that the firework vendor purchased or leased the land at his cost, mowed the grass to
prevent against possible grass fires and daily soaked the area with water daily to keep the soil
moist. When asked by the Committee, Mr. Coleman said that these zones received much use and
that there were very few incidents or fires.

BACKGROUND

During the 80th Legislative Session, House Bill 539 was passed into law and made certain
changes in how fireworks are regulated in Texas. Fireworks in Texas are regulated in two
different ways. The first manner is through licensing of vendors and operators in Occupations
Code Chapter 2154. This Texas statue divides fireworks into two categories: 1.3G and 1.4G.
1.3G fireworks are typically for large professional shows, and individuals who purchase and use
this type of firework are required to have a pyrotechnics operator's license. 1.4G fireworks are
sold to consumers. Individuals who sell 1.4G fireworks are required to be licensed by the state.
The Occupations Code also sets the type of 1.4G fireworks that are permissible for sale and
when these fireworks can be sold.

The second way in which fireworks are regulated is found in the Local Government Code
Section 352.051. This section controls when fireworks can be used and is based on drought
conditions in a particular county. According to this section, certain fireworks classified as
"rockets with sticks and missiles with fins" can be banned throughout a county if there is a
determination that drought conditions exist. During the July Firework Season, which starts on
June 24 and ends at midnight of July 4, drought conditions are defined as a Keetch-Byrum
Drought Index (KBDI) of 575 or more.

John L. Keetch and George Byram designed a drought index specifically for fire potential
assessment. It is a continuous index, relating to the flammability of organic material in the
ground. The index attempts to measure the amount of precipitation necessary to return the soil to
full field capacity. It is a closed system ranging from O to 800 units and represents a moisture
regime from O to 8 inches of water through the soil layer. At 8 inches of water, the KBDI
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assumes saturation. Zero is the point of no moisture deficiency and 800 is the maximum drought
that is possible. At any point along the scale, the index number indicates the amount of net
rainfall that is required to reduce the index to zero, or saturation. !

The December fireworks season, which starts on December 20 and ends at midnight on January
1, also uses the KBDI to determine drought conditions. The code, however, also allows for the
commissioners court of a county to restrict fireworks in specified areas when conditions on rural
acreage in the county not under cultivation for a period of at least 12 months are determined to
be extremely hazardous for the danger of fire because of high grass or dry vegetation.”

DISCUSSION

While House Bill 539 changed certain aspects of firework regulation, one issue that continues to
be a point of contention was not addressed in this legislation. This issue is the regulation of
fireworks in unincorporated, yet heavily urbanized areas of Texas counties.

It is a rule of law that home rule municipalities are authorized to do anything that the Legislature
could have authorized them to do, so long as such actions are not inconsistent with their charters,
the Constitution, or the general laws of the state.” Through ordinance making authority, home
rule municipalities can ban the sale, use, possession and transportation of fireworks in their
corporate boundaries. Counties, on the other hand, have very limited authority to ban fireworks.
Local Government Code Section 352.051 is the primary statute giving counties any authority in
regards to fireworks. Under this section, counties have the ability to ban certain firework
products described in code through a vote by the commissioners court of that county. There are
two criteria for the ban. First, the counties must have an average KBDI of at least 575. Second,
the order must be adopted before June 15th for the July Fireworks Season and December 15th for
the December Fireworks Season.”

Under current law, municipalities have full authority to regulate any type of firework devices
within their boundaries. Counties, on the other hand, have limited ability to ban certain types of
fireworks when drought conditions exist. When these regulations were put into place, the
general thinking was that urban areas of a county were organized into municipalities and that
unincorporated parts of a county were rural.

In many counties throughout Texas, large communities are located outside of corporate
boundaries and are organized by municipal utility districts (MUDs). For example, Harris County
has a population estimated at 3.93 million and roughly a third of the county does not live in an
incorporated city.” This trend continues to grow and it has lead many county officials to ask the
legislature to rethink how it regulates fireworks in unincorporated areas.

One proposal to increase the regulation of fireworks is called urban zones. House Bill 3648, filed
during the 80th regular session, is an example of urban zones. The bill, authored by
Representative Bill Callegari and Representative Joe Crabb, authorized a county commissioners
court to designate certain densely populated unincorporated areas of a county as an urban zone.
The bill authorized a commissioners court that has designated an urban zone to prohibit or
regulate, by order, the sale, possession or use of fireworks in that area. If a commissioners court
adopted prohibitory or regulatory orders regarding fireworks in an urban zone, it would be
required to submit a copy of that order to the state fire marshal within 30 days of the order's
adoption. The state fire marshal must then send a copy of the order to each licensed fireworks
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manufacturer, distributor and jobber within 30 days. An individual who knowingly violates this
prohibition regarding the use of fireworks in the urban zone would be liable for a Class C
misdemeanor, which entails a fine of up to $500. This bill received a public hearing in the
County Affairs Committee on April 11, 2007, but did not pass out of committee.

While the use of urban zones would require the Legislature to pass new laws allowing for
increased regulation, there are current statutes that can allow for municipalities to regulate
fireworks outside of their municipal boundaries through the practice of special purpose
annexation (SPA). This practice has been used numerous times within Harris County,
specifically through agreements between MUDs in the county and the city of Houston.
Currently, the City of Houston has entered into 173 SPAs, 94 of these agreements not only ban
the sale, use and possession of fireworks in the annexed area, but also the transportation of
fireworks in their unopened original packaging.6

Banning the transport of fireworks has become a contentious issue in Harris County. When a
city annexes territory, it is required to make the municipal boundaries contiguous. To do this, a
city will annex a road to connect the annexed area to the current municipal boundaries. This is
problematic because these roads, in some cases, have permanent fireworks buildings on them.
While it is not illegal for the fireworks to be sold to consumer, there have been cases where
individuals have been ticketed by city fire marshals once they leave the fireworks building's
parking lot. In other circumstances, individuals have been pulled over for driving through
annexed areas with fireworks in the trunk of the car.®

The state of Oklahoma has had similar issues in the past dealing with municipalities ticketing
individuals for transporting fireworks. In 2006, the Oklahoma Legislature passed House Bill
2612, which prohibited municipalities from regulating certain conduct. The Oklahoma law
specifically prohibited municipalities from regulating by "order, resolution, ordinance, regulation
or other legislation prohibiting the transport of fireworks, in their unopened original packaging in
a motor vehicle within the municipal limits."

CONCLUSION

As the population in unincorporated parts of Texas counties continues to grow, the Texas
Legislature will be faced with ongoing issues regarding firework regulation in Texas. The
firework industry, like any other licensed and regulated business in Texas, has a fundamental
right to continue selling its product to consumers. While the demographics in unincorporated
areas of a county continue to change and evolve, steps need to be taken to preserve public safety
and the quality of life as well as a healthy business environment.

RECOMMENDATIONS
1) The Texas Legislature should consider prohibiting municipalities from banning the
transport of fireworks in their unopened original packaging.
2) The Texas Legislature should consider reexamining the laws governing special purpose
annexation in regards to the regulation of fireworks.
3) The Texas Legislature should continue to examine the issue of urban zones to find a

suitable manner to regulate fireworks in high density regions of a county regardless of
municipal boundaries.




CHARGE 2

Examine county procurement statutes to identify areas for increasing efficiency without
sacrificing internal controls.
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On November 30, 2007, Texas House Speaker Tom Craddick instructed the House Committee
on County Affairs:

Examine county procurement statutes to identify areas for increasing efficiency without
sacrificing internal controls.

SCOPE OF CHARGE

This section of the Interim Report examines the county procurement statutes, specifically areas
that are unclear or inconsistent. Currently, counties must follow Local Government Code
Chapter 262 when purchasing good or services. This section looks at how these statutes are
implemented in counties throughout the state and whether the statue allows counties to operate in
the most efficient manner.

SUMMARY OF COMMITTEE ACTION

Committee Hearing

The House Committee on County Affairs met in a scheduled public hearing on May 22, 2008, in
Austin, Texas. Those who testified were:

Jim Allison (County Judges and Commissioners Association of Texas)
Kevin Smith (Texas Association of County Auditors)

Rick Dollahan (Texas Association of County Auditors)

April Bacon (Texas Association of County Auditors)

Cyd Grimes (Texas Public Purchasing Association)

Jack Beacham (Texas Public Purchasing Association)

Summary of Testimony

Jim Allison, General Counsel for the County Judges and Commissioners Association of Texas,
spoke to the Committee about raising the competitive bidding threshold for counties. He stated
that in the past legislative session, the cities' ability to award competitive bid contracts was
increased from $25,000 to $50,000 and that counties should have the same authority. When
asked by the members, Mr. Allison stated that he believes that increasing this threshold is
necessary due to inflation and would not compromise the ethical standards of counties.

Kevin Smith, President of the Texas Association of County Auditors, testified about how unclear
language in the county procurement statues leads to confusion when trying to implement the
statute in their daily practices. When asked by the members about the required public notice for
bids, Mr. Smith, who is also the Burnet County Auditor, explained that the newspaper
advertising is the largest known cost to fulfilling this requirement. He believes that online
notices would help to reduce this expense and would still allow for the public to know where
their county is spending taxpayer money. Mr. Smith also recommended that the competitive
bidding threshold for counties be increased from $25,000 to $50,000.

Rick Dollahan, President Elect for Texas Association of County Auditors and currently the chair
of the law study committee of the Association, gave testimony about the role of the county
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auditor in regards to county purchasing, which is to provide proper oversight of all financial
transactions by certifying that all applicable laws were followed in the process. Mr. Dollahan,
who is the county auditor for both Gaines and Dawson County, feels that his role can sometimes
put him at odds with other departments of the county because the law requires him to approve
any claim or bill before they can be paid. Mr. Dollahan explained that many auditors prefer to be
involved in the process early on so that they can prevent mistakes from happening. Any mistake
that is found by the auditor would invalidate the request for payment. When asked by the
members, Mr. Dollahan answered question regarding how bid requests are written and outlined
the steps that counties take to make sure the individuals do not abuse the current system.

April Bacon, representing the Texas Association of County Auditors, spoke about how certain
areas of the county procurement statue are unclear and how this has caused implementation
issues. She stated that if any part of the statue is violated, the auditor must not approve payment
to the vendor. If an auditor does approve a claim that has not followed the law, that person can
be charged with a class B misdemeanor. When asked by the members about this process, Ms.
Bacon explained the biggest issue is that there is no part in the statute that allows for a mistake to
be fixed without completely starting the process over. At this point in the process, many vendors
believe they are legally entitled to this payment and in many cases bring suit against a county.

Cyd Grimes, purchasing agent for Travis County, addressed the Committee on behalf of the
Texas Public Purchasing Association. Ms. Grimes talked about the legislative goals for the
upcoming sessions, which was to increase the competitive bidding threshold for counties to
$50,000 and to update the public notice requirements for competitive bidding. Her testimony
centered around cooperative purchasing, which allows cities, counties, school district and other
public entities to group together for certain identical purchases. By grouping the purchases, each
entity is able to purchase a particular item at lower price than compared to the entity purchasing
it separately. When asked by the members about the public notice requirement for competitive
bids, Ms. Grimes stated that she believes that Internet use is widespread and that this type of
technology should be incorporated in the public notice requirement that currently utilizes only
print advertising.

Jack Beacham, President of the Texas Public Purchasing Association, spoke to the Committee
about his experiences as the Tarrant County purchasing agent. He favors one procurement statue
for counties, cities, school district and other public entities. Currently, each entity has its own set
of requirements. According to Mr. Beacham, streamlining this process would help to lower the
price of items purchased because vendors would not be required to have different rules and
procedures for each entity, which leads to more cost overhead. When asked by the members
about level in which the public should be informed of purchases, Mr. Beacham stated that the
newspaper requirement should be reduced if the purchaser notified the public on the Internet.

BACKGROUND

Purchasing statutes control how counties acquire and dispose of property. During the 69th
Legislative Session, SB 807 was passed to allow for a uniform purchasing law in counties across
the state. Since this bill became law, it has been amended in every legislative session. Over
time, gaps in application have been identified. These gaps create questions which have resulted
in numerous Attorney General Opinions, which result in a cost to the state, and in lawsuits,
which result in a cost to counties. Since these laws contain special criminal penalties and
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punitive provisions, there is a substantial cost to the individuals that mistakenly misapplies them.
DISCUSSION

While most official actions taken by a county are approved through commissioners court, many
decisions must be made before a vote can be taken. With regards to county purchasing, two
officers are most involved. They are the county auditor and the county purchasing agent.

The Office of County Auditor

Local Government Code Section 84.002 requires every county with a population of 10,200 to
appoint an auditor. Of Texas' 254 counties, 164 meet this population threshold. Of those 164,
only three do not have auditors. Counties with a population less than 10,200, while not required,
have the ability to request that a district judge appoint a county auditor. In the 90 counties that
this applies, 29 have auditors. Local Government Code Section 84.006 allows counties with a
populatigon less than 25,000 to jointly employ an auditor. Seven counties currently share an
auditor.

A county auditor, by law, must be a competent accountant with at least two years of experience
in auditing and accounting, thoroughly competent in public business details and a person of
unquestionably good moral character and intelligence.'® Their primary duty is to oversee
financial record-keeping for the county and to assure that all expenditures comply with the
county budget. A county auditor must have continuous access to all books and financial records
in order to conduct detailed reviews of all county financial operations. Local Government Code
Section 112.006 stipulates that the county auditor has general oversight of all the books and
records ({{ all county officials and is charged with strictly enforcing laws governing county
finances.

The office of county auditor is neither created by nor under the hierarchical control of the
administrative body - the commissioners court. While commissioners court is the budgeting body
in county government, both the county auditor and commissioners court are required, by law, to
approve or reject claims for disbursement of county funds.'? The integrity of county financial
administration is entrusted to a dual control system of "checks and balances."

The Purchasing Agent

Local Government Code Chapter 262 is the primary source for county purchasing rules and
contracting authority. Section 262.011 outlines the process for a county to designate a
purchasing agent and details their role in all purchases. Not only does this person purchase all
supplies and materials, but the purchasing agent is also in charge of supervising all purchases
made on competitive bids.

Local Government Code Section 262.012 allows for a commissioners court that employs a
county auditor jointly to act as the purchasing agent. This provision only applies to counties
with a population between 41,680 to 42,100. Currently, six county auditors act as a purchasing
agent.
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Policy Issues

The County Purchasing Act is unclear

Although Local Government Code Chapter 262, Subchapter C, (the County Purchasing Act) is
the primary source for county purchasing rules, similar language requiring competitive bidding is
found in Local Government Code Chapter 271 Subchapter B, “Competitive Bidding on Certain
Public Works Contracts." In 1990, AG Opinion JM-1220 (1990) held that county public works
contracts are subject to the Purchasing Act rather than the more specific Subchapter B. If
Certificates of Obligation were used, Local Government Code Chapter 271, Subchapter C,
“Certificate of Obligation Act,” may apply. While the sale or lease of property has a specific
statutory process, it is unclear whether other types of contracts resulting in revenue for a county
are subject to competitive procurement processes.

Additionally, counties can only perform those acts for which they have specific authority. When
problems arise in a competitive bidding process, the prevailing position is that the bid process
must be repeated until a successful bid is obtained. The Purchasing Act does not provide
alternatives for problems that develop within the competitive bidding process. For example, if
no vendors respond to a bid solicitation, a county must continue to advertise for bids until
someone submits a responsive bid. As another example, if the lowest bidder is unable to procure
the mandatory bond, the county must again advertise and the other unsuccessful vendors must
resubmit their bids. The competitive bidding process is costly to both the county and to
responding vendors. Further, violation of the competitive bidding statute carries possible
criminal penalties for the county employee and risk of non-payment for the vendor.

With severe consequences and little statutory guidance, counties can find themselves without
adequate bidders. Take for example, competitive bidding and the recent volatility in fuel prices.
Some suppliers of oil dependent products are hesitant to engage in a bid process that would result
in a fixed price over an extended period of time. Suppliers are asking for agreements with
fluctuating prices, which is contrary to a process that compares and selects the lowest bid.
Counties would like to secure a fixed rate, but cannot force a supplier to bid. The Purchasing
Act provides little clarity on how to proceed when competitive bidding is not effective in a
particular business environment.
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