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INTRODUCTION

During the 75th Legidative Sesson, Senate Bill 190, by Senator Judith Zaffirini and Representative Elliott
Naishtat, was passed into law. Subchapter O. “Legidative Oversight,” created the Long-Term Care
Legidaive Oversght Committee. As stipulated by Sec. 242.652, the committee is composed of two
members of the Senate and one public member gppointed by the lieutenant governor; and two members
of the House of Representatives and one public member appointed by the spesker of the House of
Representatives. The lieutenant governor and the speaker, on an adternating bas's, are responsible for
gopointing the presiding officer of the committee,

For the interim preceding the 77th Legidative Session, the spesker appointed Representative Elliott
Naishtat asthe presiding officer, Representative Jm McReynolds and public member PatriciaKarrh. The
lieutenant governor appointed Senator Judith Zaffirini, Senator Jane Nel son and public member ElaineNall.

During theinterim, the House and Senate Committees on Human Serviceswere charged to study and make
recommendations on issues such asthelong-term care business climate, the continuum of care and support
options available to Texans in need of long-term care, and the effectiveness of date regulatory effortsto
ensure quality services. In light of the long-term care issues being studied by the House and Senate
Committees on Human Services, Representative Naishtat directed the Long-Term Care Legidative
Oversght Committee to focus on aspecific agpect of SB 190, 75th Session. The committee was directed
to:

Evauate the Department of Human Services implementation of Section 242.071, Hedlth
and Safety Code, entitled “ Amdioration of Violaion,” and make recommendationsto the
department and the L egidature regarding implementation of the provision.

The committee has completed its hearings and investigations and has issued its report.  The committee
wishes to express appreciation to the speskers and citizens who provided testimony at its hearings, the
dedicated members of the amdlioration workgroup, the leadership and staff of the Department of Human
Sarvices, the Texas Legidative Council, and the staff of the Texas House of Representatives and Senate
for their time and efforts on behdf of the committee.




LONG-TERM CARE LEGISLATIVE OVERSIGHT COMMITTEE

INTERIM STUDY CHARGE

CHARGE Evduate the Department of Human Services implementation of Section 242.071, Hedlth
and Safety Code, entitled “Amelioration of Violation,” and make recommendationsto the
department and the L egidature regarding implementation of the provision.




Charge: EvaluatetheDepartment of Human Services implementation of Section 242.071,
Health and Safety Code, entitled “ Amelior ation of Violation,” and maker ecommendationstothe
department and the L egislatureregarding implementation of the provision.

Background

Senate Bill 190, 75th Session, added, inter alia, asmal section to Chapter 242 of the Hedlth and Safety
Code, entitled “Amdioration of Violation.” The amdioration provison gives the commissoner of the
Department of Human Services (DHS) an option
to dlow nurang homes that have been assessed

Sec. 242.071. Amédlioration of Violation. In lieu of

an edminisirative | ty to ameliorate ther fines ordering payment of the administrative penalty under

by redirecting these finesto improve direct care | section 242.069, the commissioner may require the
sarvices to resdents (see box). person to use, under the supervision of the department,
any portion of the penalty to ameliorate the violation or
to improve services, other than administrative services,
in the institution affected by the violation.

Under Chapter 242, the option of ameliorationin
nursng homesisonly available for adminigretive
pendties. Administrative pendties are assessed | Source: Vernon’ s Texas Statutesand Codes Annotated,
by DHS and are the first set of tools that DHS
has to enforce state lawsregarding nurang home
care. DHS hasthe authority to recommend adminigtrative pendtieswhen afacility licensed under Chapter
242 fallsto meet specified rules and requirements and the violation falswithin the description of DHSrules
in the Texas Administrative Code.! For example, if a home fails to adequately protect a resident from
verba, sexud, physica, and mental abuse, or refuses to dlow a DHS representative to ingpect any part
of the premises, an administrative penaty can be recommended.?

Additiondly, in certain adminigtrative pendty cases, the facility may avoid the impostion of the pendty
through the“right-to-correct” provisonin Chapter 242. Under thisprovison, in Stuationsof alessserious
nature, DHS hasthe option to giveahomethe* right-to-correct,” thusallowing the home 45 daysto correct
the deficiency.® If correction occurs within 45 days, the pendty is erased.* An example of a “right-to-
correct” violation could be the failure of afacility to maintain food a a safe and appropriate temperature,
thus placing residents a risk for food borne illnesses, though no actua illness occurred.® In Fisca Year
1999, about one-third of the nearly 800 recommended administrative penaties by DHS were designated
as “right-to-correct.”®

At DHS discretion, cases can dso be referred to the Office of the Attorney Generd (OAG) for pursuit
of civil monetary pendties” Casesthat involve desth or extremeinstances of resident harm from abuse or
neglect are often referred to the OAG. Under Chapter 242, the option of amelioration does not apply to
avil monetary pendties. Further, the types of cases that are referred to the OAG are typicaly not
gopropriate for ameioration.

Since DHS completed implementation of SB 190 in 1998, the House and Senate Committees on Human
Services have repeatedly heard testimony  from the nursing home industry regarding the lack of use of the
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amdioration provison. Research showed

Other State Enforcement Tools

acivil penalty could be imposed.

days.

Annual Report. October 1999.

An enforcement tool at the state’s disposal is the ability to
suspend resident admissions to a nursing home. The
Commissioner of DHS has the authority to suspend
admissions; in FY 99, he issued orders to do so for five
facilities. Asrequired by law, in order for DHS to suspend
admissions, the facility must have committed acts for which

DHS may also revoke nursing home operating licenses or
deny requests for renewal of those licenses. Typically in
conjunction with the placement of a trustee, DHS may also
enforce an emergency license suspension which last for ten

Finally, as an action of last choice, DHS, or the court
appointed trustee, may close a home. Three facilities were
closed by trustees in FY 99 due to the owner’ sinsolvency.

Source: Department of Human Services. Senate Bill 190

that since 1998, when rules were
promulgated to implement SB 190, no
nursng home had been approved to
amdiorate any pendties® Research aso
indicated that there are no clear policy
guiddines for DHS to follow regarding the
appropriate use of this section of the Hedlth
and Safety Code. Thelanguage contained in
Sec. 242.071 is the only guidance on how
the provision should be utilized.

The committee determined that DHS had
established only one criterion for evauding
requests to ameliorate pendties. Atthetime
the committee began its sudy, DHS would
only gpprove the use of this provison if the
nursng home submitted a proposa that
would cause a dramatic program change in
the home rlated to qudlity of care.®

Using thiscriterion, acceptable program changeswoul d includeimplementation of the“ Eden Alternative.”*°
The “Eden Alternaive’ represents adramatic shift in management philosophy from the traditional medica
model used by the mgority of nurang facilities, and has been proven to increase the well-being of nursing
home residents. DHS did not establish palicies regarding the type of pendties alowed to beamdliorated
or what specific proposals for andioration should address. Again, as of presstime, no facility had been

approved to amdiorate its adminidrative

pendties.

The committee held an initid public hearing on
March 30, 2000 to hear from DHS about issues
surrounding expanding the use of theamelioration
provison. The committee dso took public
testimony onthe issue. Industry representatives
stated that the amdioration provison was an
important component of the deiberations
surrounding SB 190, and caled for its expanded
use. Concerned that the provision could be used
as away to circumvent regulation, various nursing
home resident advocacy groups expressed
apprehension about expanding the use of the
provison.

The Eden Alternative
The Eden Alternative is based on the belief that human
beings are ill-suited to life in an institution. The Eden
Alternative allows a home to transform a conventional
facility into a“human habitat” by:

“Creating an environment that imbues life with
variety and spontaneity; building ahuman habitat
that is alive with plants, companion animals, and
children; providing residents with easy accessto
companionship by promoting close and
continuing contact between the elements at the
human habitat and the residents; and de-
emphasizing the programmed activities approach
tolife.”

Source: Sandy Ransom.. Eden Alternative: Building




At that time, the committee fdt the responsible use of the provision would alow DHS to give a nursing
home the option to invest its adminidrative pendtiesin clear and measurable qudity outcomes in resident
care. The use of this clause, with proper guiddines, would give DHS the ability to redirect a nursng
home’ smoney that would have been used to pay adminidrative finesand legal fees, to instead be spent on
improving resident care.  Towards that end, the committee explored the policy questions regarding
amdioration.

Tegtimony and discussons & the initid hearing revea ed the complexity of theissuesthat would haveto be
addressed if DHS were to responsibly increase the use
of the amdlioration provison. Severd questionsthat the
committee would have to answer were identified during
the hearing (seebox). Dueto thetechnical complexity of
the identified questions and the controversid nature of
some of the related issues, the committee decided to
establish a workgroup to address the charge to the
committee.

After thehearing, the committee extended aninvitaion to
individuas present who expressed interest in joining the
workgroup. The workgroup was made up of
representatives from the nursng home industry, AARP,
nursing home resident advocates, representetives of the
Texas Senior Advocacy Caodlition, relevant agency saff,
induding the State Ombudsman and dtaff from DHS
Long-Term Care Regulatory Divison, and dtaff of

Identified Questions

What penalties should be eligible for
amelioration?

What should theamelioration plan proposed by
the facility address?

How should DHS take the history of the facility
and/or operator into consideration?

What limits should DHS place on the use of the
amelioration provision?

Where in the continuum of due process should
amelioration occur?

How should DHS monitor compliance with an

members of the committee. The two public members of
the Long-Term Care Legidative Oversight Committee
a so participated at theworkgroup level (see appendices
for workgroup membership).

The workgroup met twice, with over 20 members in

approved amelioration plan?

What consequences should there be for not
complying with an amelioration plan?

How should amelioration affect a home's
history?

attendance. Committee staff had severd additiona
individua mestings with workgroup members, including
sessions with long-term care regulatory staff at DHS, to
wak through the amdioration process and address
guestions and concerns of other workgroup members.

What statutory changes are required to make

The result of the workgroup's efforts was a draft policy guidance regarding the expanded use of the
amdioration provision to be submitted to the Department of Human Services. The Long-Term Care
Legidadive Oversight Committee held a second public hearing on September 21, 2000 to review the
workgroup's draft guidance and take additiona public testimony on the issue.

The remainder of thisreport contains the amdioration policy guidance to DHS that the committee adopted
at the September hearing, as well as related recommendations adopted by the committee.
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Ameélioration Policy Guidance to the Department of Human Services

The policy guidance addr esses these issues:

When should amédioration of a violation be approved?
What scope and severity of penalties should be eligible for amelioration?
What should the amelioration plan proposed by the facility address?
How should DHS take the history of the facility and/or operator into consideration?
What limits should DHS place on the use of the amelioration provision?
Wherein the continuum of due process should amelior ation occur ?
How should DHS monitor compliance with an approved amelioration plan?
What should the consequences befor not complying with an amelioration plan?
How will amelioration affect a home's history?
Other guidanceto the Department of Human Services
Best Practice/ Quality of Life Improvement Grants

When should amelioration of a violation be approved?

Four centra questions need to be answered to determine when amelioration of a violaion should be
approved.

1) What scope and severity of penalties should be eligible for amelioration?

2) What should the amelioration plan proposed by the facility addr ess?

3) How should DHStakethe history of the facility and/or operator into consideratio
4) What limits should DHS place on the use of the amelioration provision?

What scope and severity of penalties should be eligible for amelioration?

The Amdlioration Workgroup used the Department of Human Services administrative penalties scope and
Severity table to determine under which category of pendties a nurang home would be digible to submit
an amdioration plan to DHS (see chart on next page). After research and deliberation, the workgroup
determined that, with one possible exception:

DHSshould consider limitingamelior ation asan optiononly for
administrativepenaltiesresultingfromviolationsinthe* G:
Negative Outcome: | solated ($500-2,000)” scopeand severity
category.

Rationale
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DHS has indicated that dl “Minima Impact” deficiencies (D, E and F) are currently digible for “right-to-
correct” and, therefore, should not be part of the discussion surrounding amelioration.** However, it should
be noted that industry representatives stated that “right-to-correct” isnot granted for first time occurrences
of D, E and F deficiencies and provided examples to the committee. DHS should take the information
provided by theindustry representatives into cons deration when developing any new rules around the use
of theamdioration provison. If gppropriate, DHS should consder amdlioration for pendtiesin theselower
categories as the one exception to the rule that only pendtiesin the G category be digible.

Deficiencies in awy of the
“Immediate Threat” (J, K, and
L) categories are Stuations of a
serious nature, including deeth

Administrative Penalties
Scope and Severity Table

or injury or potentid harm and o
; ; ; Immediate J K L
|m_med|ate . JegparQy to threat $3,000-6,000 $4,000-8,000 $5,000-10,000
resdents. Violations in these
categories should not bedligible Negative G H |
for amdioration. Exa.nplS of Outcome $500-2,000 $1,000-3,000 $2,000-5,000
“Immediate Threat” violations Minimal D E F
indude severdly substandard Impact $100-600 $200-800 $400-1,000
dietqry. conditions, sqipus Substantial A B c
medication errors, and critical compliance
levds of undergtaffing that could :

. | solated Patt Widespread
lead to seriousharm or degth as > aremn P

wel as preventable death and

. L Source: Department of Human Services, Long-Term Care Policy Division.
sariousinjury.t?

Further, many deficienciesin any of the “Immediate Threet” categories are often referred to the Office of
the Attorney Genera for pursuit of civil monetary pendties, and are dso not part of the discusson
surrounding amdlioration. Similarly, any “G: Negetive Outcome; Isolated” deficiency that isreferred to the
OAG would not be digible for andioration.

Other deficiencies that would not be digible for ameioration include those in the “H” and “I”: Negative
Outcome - Pattern and Widespread” categories that involve harm to residents, such as serious injury,
negligent or incorrect medication, and preventable severe bed sores.

Deficienciesin the “ G: Negative Outcome: Isolated” category could involve harm to residents, but are not
viewed as placing the resident in immediate jeopardy.’® Further, being deemed “isolated,” these
deficiencies have typicaly been determined to be unforeseeable and not occurring because of systemic
negligence on the part of the facility.** Therefore, these deficiencies should be digible for amelioration.

However, awide variety of deficiencies are assigned to the “ G: Negative Outcome: |solated” category.®®
If a“ G: Negative Outcome: |solated” tag isassigned to adeficiency that was preventable and resulted from
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negligence and/or a systemic falure on the part of the home, then DHS should take those circumstances
into cong deration when reviewing the amelioration proposdl.

Maintaining Discretion

The preceding guidance is specific in recommending that DHS consider only one category of deficiency
for amelioration. However, within that one category, DHS should maintain ultimate discretion in goproving
amdiorationproposals. Thecommitteg’ sresearch reveal ed that the severity and circumstances surrounding
deficiencies in the G category can vary gredtly. It is possible that any given G deficiency would not be
appropriate for andioration. Therefore, this guidance should in no way be construed as a directive that
al G deficiencies be gpproved for amelioration.

Scenario of an Appropriate Candidate for Amelioration

Industry representatives described deficiency scenarios that the committee felt would be reasonable
candidates for andioration.’® Under these scenarios, the deficiency was not the result of any systemic
negligence on the part of the operator, was
unforeseeable, and could not have been
prevented by the operator.

In asample of administrative penaltiesimposedin FY

1999, 48.5% of the penalties were in the “ G: Negative
Outcome: Isolated” category. Therefore, while this

For example, a nurse aide uses bad judgment by
failing to ask for assstance with transferring a
resdent to awhedchair. Attempting to movethe
resdent on his own resulted in minor injury to the
resdent and a “G: Negative Outcome: |solated”

proposal limits amelioration to just one category of
violations, a substantial number of violations would
still be eligible for consideration. Each of the other 11
scope and severity categories represent no more than
10% of the deficiencies. In FY 1999, the average
penalty amount for the “G” category was $12,606.

deficiency was assessed by DHS.  The
depatment’s invedtigation showed that the
incident happened at the end of a long day, and
while the aide had been instructed to seek
assistance, he thought he could complete the
transfer himself. DHS determined the nurse aide
had been properly trained, had no history of problems and had passed al required background checks.
Since the nursing home had ingtructed the aide that transfers were to be performed by two ades, the home
took gppropriate disciplinary action when that direction wasnot followed. The home had agood operating
history and there was no reason to believe the incident was the result of any systemic problem.

Source:  Department of Human Services. Report to
theLong-termCareL egislative Oversight Committee.

Under the preceding scenario, there is no question that regulatory action should be taken and that a
deficiency should be cited. However, dueto thefact that the deficiency was not the result of any systemic
negligence on the part of the operator, a strong amelioration proposa should be considered.

What should theamelioration plan proposed by thefacility addr essand what categoriesof
resident care and facility operations could betargeted for improvement under the plan?
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To facilitate the development, submission and evauation of amdioration proposals, DHS should develop
agandardized form for nursng homesto use. Standardized formswould adin thetraining of the Saff that
will evauate the proposas and help make the state' s expectations clear to the homesthat are developing
plans. Standardized forms would dso facilitate consstency in the approvd of proposds. In developing
the standardized forms, DHS should consider the following criteria

. The plan should target theimprovement of servicesand/or qudity of care of nursing homeresidents
and should be based on measurable outcomes,

. Appropriateareas of improvement should be above and beyond the current statutory requirements
for providing carein nursing homes, and

. The plan should answer the question: How isthe management and/or operation of thefacility going
to be different as aresult of indituting this plan?

. Pans should congg of the following:
. clear gods,

. clear and measurable objectives, with specific timelines;
. appropriate activities to meet each objective; and
. measurable outcomes to prove the achievement of the godls;

. Allowable spending should include, but not be limited to:

. improving gaffing levels, g&ff recruitment, and retention;
. dental services, and
. implementation of best practices in areas of infection control, resident behavior, decrease

in use of psychotropic drugs, increase of quality of life indicators, bowel and bladder
control, decrease in use of redraints, dietary improvements and other resdent/qudity of
life aress,

. An amdioration plan that seeks soldly to address the specific origind violation in question is not
sufficient for approva. However, a plan that would ingtitute significant facility-wide management
and/or operational changes to substantively address the Stuation that occurred in the origind
violation should be considered for gpprovd;

. Non-alowable spending for amdioration plans should include any of the following:
. capitd improvements not determined to be directly related to qudity of life;
. kitchen materials such as pots and pans, and
. adminigrative equipment, functions or codts,

. There should be an optiond section on the standardized forms for residents, resident councils,
family councils, advocatesand/or ombudsmentoindicatetheir support for anamelioration proposal
and provide additiona comments on the proposad. Nursing homes should make every effort to
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involve such groups and DHS should take these groups participation into consderation when
reviewing proposas.

How should DHStakethe history of the facility and/or operator into consideration?

In evaluating a submitted plan, DHS should take into condderation the operating history of the facility
and/operator in question. Taking history into consideration does not mean that facilities and/or operators
with below average operating histories will necessarily be denied the opportunity to ameliorate. Rather,
the operating history will be onefactor to congder in determining whether the date fed sthefacility islikely
to pursue in good faith, and successfully complete, the submitted plan of amelioration.

What limitsshould DHS place on the use of the amelioration provision?

DHS should congder the following limits on the use of the amelioration provison.

. A home should not be dlowed to amdiorate aviolation more than threetimesin atwo-year period,
and only once in atwo-year period for asimilar or related deficiency;

. Regarding the concern that a number of the amdiorated G penaties would not add up to enough
money for ahometo make sgnificant qudity improvements, DHS should consider dlowing multiple
G violaionsidentified during one survey to be combined in an amdioration proposd, in order to
incresse the dollar amount ameliorated; and

. It would be gppropriate for DHS to consder alowing the combination of violations to count as
one "amdioration," for the purpose of gpplying the biennid limits on use of the amdioration
provison. If DHS adopts such a policy, the combination of multiple pendties should not be
automatic, but rather a the discretion of the department. Depending on the circumstance
surrounding each pendlty, the ability to combine pendties should be an option, not aright.
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Where in the continuum of due process should amelioration occur?

DHS should consider the following guidance when determining where in the continuum of due process
amdioration should occur.

. Within ten days from the time DHS notifiesthe home of thetotal amount of the pendty (once DHS
has confirmed that the deficiency has been corrected and the Informa Dispute Resol ution process
is complete), the home could dect to pursue amdioration and must notify DHS of itsdesreto do
0,

. After giving DHS natice of intent to submit an amelioration plan, the home should have 45 daysto
submit aplan;

. Upon receipt of the home' s proposal, DHS should have 45 daysto approve the plan. If the plan
is approved, then any gpped of the violaion in question is dismissed;

. A nursgng home should have an opportunity to request an extension to complete its amdioration
plan. A homeasking for an extens on should be able to demondirate progress on the proposa and
judtification for the extension;

. If a home does not submit a proposa by the deadline and has not secured an extension, the
opportunity to ameliorate should be logt;

. It is appropriate to dlow DHS to extend its own deadline for gpprova of a plan if necessary. It

isin DHS best interest to rule on the proposal in atimely manner. There are aready reporting
requirements in place regarding DHS' resolution of deficiencies and the agency can be held
accountable for timeiness;

. Once the plan is gpproved, the remaining timelinesfor implementation of the amelioration plan will
be unique to each plan and should be clearly stated and agreed upon by both parties,;

. There should be no appea of DHS s decision to gpprove an amdioration plan. If the submitted
plan is not gpproved, the home may Hill pursue its gpped of the violation in question;

. There may be a desire by ether party to place a stay on any apped filed at the State Office for
Adminidrative Hearings (SOAH) while the amdioration proposa is being developed, submitted,
and reviewed. If s0, thereisdready due processin place a SOAH for filing amotion to request
astay onan apped.'’ Either party can opposethe motionif it fedsastay isnot initsbest interest.
Since there is adiscretionary processin place through SOAH, the imposition of astay should not
be automatic.

. If the home does not elect to pursue amelioration before thefirst ten-day deadline, there should be
no other opportunities to select amdioration throughout the continuum of due process, with one
exception.  If, through the appeds process that follows the initid Informal Dispute Resolution

15



process, an H or | deficiency isreclassfied to aG deficiency, the home should have the chanceto
elect to andiorate a the time of the reclassfication; and

If a home is dlowed to address a violation through the “right-to-correct” option, amelioration
should not be an option, as the home would Smply correct the violation. If the homeis given the
“right-to-correct” option but DHS determines that it failed to comply with the plan of correction,
amdioration should Hill not be an option.

How should DHS monitor compliance with an approved amelioration plan?

The monitoring process will vary depending on the complexity of the plan and the amount of the pendty
being amdiorated. DHS should congder the following guiddinesfor the monitoring of amelioration plans.

Progress and/or continued compliance with any amelioration plan could be monitored during any
regular vigt to the nursng home by a DHS surveyor. Situations wherein progress could be
monitored include annua surveys, complaint investigations and full investigations;

Further monitoring of an amelioration plan should be an dlowable reason for DHSto enter ahome
at its discretion. Based on resources available, the complexity of the amdioration plan and the
history of the operator, DHS may vary the number of follow-up visits. Included in the gppendices
is an estimate, developed by DHS, of the fiscd and staff impacts of increasing the use of the
amdioration of violaion provison;

If any aspect of the plan requires specific purchases of equipment or services and/or completion
of aproject, then the home could be required to submit invoices and recel ptsto DHS. DHS could
confirm the expenditures during a subsequent visit to the home;

DHS may require a home to submit progress reports on the implementation of the plan;

Upon full implementation of an amdioration plan, the nurang home should be required to notify
DHS, submit afind report on theimplementation and outcomes of the plan, and schedule afollow-
up ingpection of outcomes outlined in the amdioration plan; and

Incomplex cases, andat DHS' discretion, an outs de auditor may be approved by DHSto monitor
the home' s progress and report to DHS.

What should the consequences be for not complying with an amelioration plan?

If ahome, during routine monitoring by DHS of the amdioration plan, fails to implement the amdlioration
plan as agreed to, DHS should consider imposing the following pendties immediately.

For the disregard of implementation or substantial non-compliance with the amelioration plan, a
pendty two times greater than the original amount of the administrative penaty should be assessed.
Initia payment should be due to DHS no later than 45 days from the date of discovery by DHS
surveyors,

DHS should havethediscretion to determine subgtantia non-compliance.” If afacility successfully
implements the spirit of the amelioration plan, but fails to complete minor activitieswithin thetime
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line of the plan, non-compliance should not be autometic;

If afalure to comply with any part of the amelioration plan is determined, and the failure does not
condtitute a willful disregard, DHS should have the option to give the home the opportunity to
correct the breach of agreement without having to pay the pendlty. If the home doesnot sufficiently
correct the breach, the appropriate penaty should be assessed; and

DHS may refer cases of non-compliance to the OAG for collection of the penalty.

How will amelioration affect a home's history?

If a nursng home is digible and chooses the option to amdiorate adminigrative pendties, DHS should
consder the following consequences with regard to a nursing home's history for licensing renewd
pUrposes.

A successfully ameliorated violation should beincluded inahome shistory. Ameliorationisaform
of payment, not an apped, and should not remove the violation from ahome s higtory;

However, if the home successfully complies with the amdioration plan, DHS should add a
comment to the nuraing home' shistory that the homewasfined for certain violations, was gpproved
to andiorate those fines, and successfully implemented the amelioration plan.

Other Guidance to the Department of Human Services

The committee believes that additiond reporting requirements should be indtituted to specificaly
track the use of the andioraion provison. Reporting could be included in the regular SB 190
reportsand could track thenumber of amelioration proposal ssubmitted, approved and successfully
completed. The reports could aso
highlight the qudity improvements
that were made through use of the Best Practice/Quality of Life Improvement Grants. The

i . . concept of “Best Practice/Quality of Life Improvement

loration provision. Grants’ should be considered by DHS. In order to further
As use of the andioration provision | facilitate the state' sinvolvement in initiatives that improve
. . the quality of life for residents of nursing homes, a portion
Iner , it would be pruqlent for of administrative penalties collected could be deposited in
DHS and the relevant committeesto afund to provide grants to facilities, which would be used
return in September 2001 to | to improve the care of residents. Facilities could submit
reevaluate the guidance developed | grant proposals to DHS for projects similar to those

identified above as appropriate uses of ameliorated funds.
by the workgroup and the use of the Compliance with thegrant proposal could be monitored the

provison overall. same way as outlined above for monitoring amelioration
Throughout the workgroup process, | Plans.
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there was concern about the conflict between requiring a “systemic change’ and limiting
amdiorationto the G levd of violations. Thefinestypicaly associated with G levd violations may
not amount to adequate resources for “systemic change” In light of this conflict, it would be
prudent for DHS to reconsider the standard of requiring substantia “ systemic change,” aslong as
only thoseviolationsthat involvetruly isolated cases are dlowed to beamdliorated. Nevertheless,
proposals should aways address important resident care issues.

Recommended statutory changes

Committee staff has researched statutory changes that would be necessary as a result of changes in the
amdioration process consdered by the committee. A datutory change would be required if the
amdlioration process includes amandate thet facilities wave ther right of apped if their amelioration plan
isgpproved. The Texas Legidative Council believes the language would be condtitutiond, asit would be
adautorily authorized form of settling the administrative pendty and would not deny accessto the courts
or due process.®

§242.071. Amdioration of Violation (proposed new language is underlined)

Inlieu of ordering payment of the adminigtrative pendty under Section 242.069, the commissioner may
require the personto use, under the supervision of the department, any portion of the pendty to amdliorate
the violation or to improve sarvices, other than adminigrative services, in the indtitution affected by the
violation._If arequest for amdioration is granted, the person must agree to waive the person's right to any
appeal under Hedlth and Safety Code chapter 242 related to the adminigtrative pendty thet isthe subject
of the amelioration request .
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Committee Recommendations

At thefina September 21, 2000 hearing of the Long-Term Care Legidative Oversght Committee, four
moations were gpproved by committee members. All four motions were approved by unanimous consent.

1. Thecommitteeadoptsand submitstheproposed guidancetotheDepartment of Human
Servicesrelating to the use of the amelioration of violation provision.

Immediately preceding this section, this report presents the guidance that the committee adopted.

2. Thecommitteerecommendsthat thel egislatureamend Chapter 242 of theHealth and Safety
Codetostipulatethat if arequest for ameliorationisgranted, thenursinghomemust agreeto
waiveitsrighttoany appeal related totheadministrativepenalty that isthesubject of the
amelioration request.

Immediately preceding this section, the find aspect of the guidance details this Satutory change.

3. Thecommittee directsthe Department of Human Services to adopt new reporting
requirementstotrack thenumber of amelior ation proposalssubmitted, appr oved and successfully
completed.

The Department of Human Services aready submits regular reports to the governor and the Legidature
on the discharge of its respongbilities under SB 190. DHS could add these new reporting requirements
regarding amelioration to its regular SB 190 reports.t®

4. Thecommitteerecommendsthat thel egislatureamend Chapter 242 of theHealth and Safety
Codetoestablisha“Best Practices/Quality of Lifel mprovement Grant Program” tobefunded
through administrative penalties collected by the state from nursing facilities.

In order to facilitate the date’ s involvement in initiatives that improve the qudity of life for resdents of
nurgng homes, aportion of adminigtrative pendties collected could be deposited in afund to provide grants
to fadilities, which would be used to improve the care of resdents. Facilities could submit grant proposa's
to DHSfor projectssimilar to thoseidentified above as gppropriate uses of amdiorated funds. Compliance
with the terms of the grant could be monitored in the same way as monitoring of amdioration plans.

19



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

ENDNOTES

Texas Department of Human Services. Senate Bill 190 Annua Report. October 1999.

Ibid.
Ibid.
Ibid.
Texas Department of Human Services, Personal Communication, September 25, 2000.

Texas Department of Human Services. Senate Bill 190 Annua Report. October 1999.

Vernon's Texas Statutes and Codes Annotated, Health and Safety Code, Sec. 242.065.
Texas Department of Human Services, Persona Communication, March 2000.

Ibid.

Ibid.

Texas Department of Human Services, Persond Communication, April 2000.

Texas Department of Human Services, Persond Communication, May 2000.

Ibid.

Ibid.

Ibid.

Peter Longo, Texas Hedlth Care Association. Testimony to the Long-Term Care Legiddtive
Oversight Committee. March 30, 2000.

Texas Department of Human Services, Personal Communication, August 2000.
Texas Legidative Council, Persona Communication, September 2000.

Texas Department of Human Services, Personal Communication, September 2000.

20



Appendices

21



AppendixA: Feedback on Questionsfrom July 6,2000 W or kgr oup M eeting, Committee Staff,
August 2000.

Feedback on Questions from July 6, 2000 Wor kgroup M eeting

At the July 6, 2000 wor kgroup meeting several questions were raised. Committee staff has tried
toanswer those questionsand, when appropriate, offer apositionontheissueraised. Staff felt that
every issue raised by the workgroup deserved to be addressed.

1) Deficienciesinthe D, E and F categories are éigible for the “right-to-correct,” which dlows a home
to correct the deficiency within 45 days and have it dropped from its record. If a home has a repeat
violation in one year, the violation is not digible for “right-to-correct” on the second and subsequent
occurrences. However, industry representatives stated that the “right-to-correct” is not granted for first
time occurrences of D, E and F deficiencies. The question was whether “lower” deficiencies that are not
granted a “right-to-correct” should be digible for amelioration. 1n response to the committee’ sfollow-up
research, DHS maintained that the scenario described by theindustry representatives should never happen
and was unable to verify any occurrences. Workgroup member Darrell Zurovec is working to provide
examples to the committee. DHS will take whatever information is provided into consideration when
developing any new rules around the use of the amdioration provison.

2) Workgroup members raised the concern that while it has been understood that DHS would retain
discretion in gpproving amdioration plans, it would be prudent to be explicit about the Long-Term Care
Legidative Overaght Committee’ s intention that discretion be maintained. Committee staff has since had
additional mestings with DHS to darify the committee's intention and will address this issue more
extengvdy in the fina written guidance that the committee will submit to DHS.

3) Industry representatives asked what would happen in a scenario where, through the appeal's process
that follows the initid Informa Dispute Resolution process, an H or | deficiency was reclassfied asaG.
Would the home get the chance to eect amdioration at the time it was re-classfied, even though it was
after theinitid “window” for eecting to submit an amdioration proposa?

It is reasonable to dlow the submission of an amdioration plan a that time. Since the violaion was not
origindly a G, the home did not have the chanceto dect amdioration initidly. Committee Saff attempted
to obtain data on how often such ascenario occurs. DHS staff could see few scenarios where that would
occur and could not recall any to date. DHS Staff agreed that in the rare case where a higher violation is
reclassified, it should be permissbleto alow the hometo submit anameioration plan. That being said, Saff
wants to darify that if any deficiency beginsasa G, and the home does not pursue améioration within the
initid ten-day deadline, there should be no future opportunity for amelioration.

4) DHSand resident advocates expressed concern that thetime necessary to eva uate submitted plansand
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monitor approved plans would create a considerable workload issue for DHS. In light of Chairman
Naishtat’s shared concern about this issue, committee staff requested that DHS project the fiscal and
gaffing implications of an expanded use of the provison. DHS based its estimate on the process originaly
proposed by the committee and assumed that the average plan woul d take 12 monthsto be completed and
that DHS would conduct 13 follow-up visits to monitor implementation.

All cost estimates based on the following assumptions

Pan review and background verification time 40 hours

Plan review and Background verification cost $17.95/hour

Follow-up vigts 13

Surveyor $25.37/hour

Follow-up vigt time average of 24 hours per visit
Travel cods 20%

Edgtimate of surveyor hours per approved ameliorationcase 312

Surveyor cost $7,915.44
Trave $1,583.09
TOTAL COST / PER AMELIORATION CASE $9,498.53

(minus costs of initial review of proposals)

DHS would dso presumably have to incur the costs of reviewing al plans that were submitted, whether
they were ultimately approved or not. Last year, DHS had 245 pendtiesin the G category. Thefollowing
is an estimate of the review cogts done:

Number of Pendlties 245

Hours per amdioration plan review 40
Average cost per hour of review $17.95
Totd hours of review per year 9,800

Total cost of reviews per year $175,910

It is worth noting that it is unlikely that every nurang home with a G pendty will eect to pursue
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amdioration. Discussons with industry representatives have confirmed thet there will be many instances
where ahomewill choose not to pursue amdlioration. For example, the dollar amount of the pendty may
be too small to make amdioration beneficia or the home may want to contest the vdidity of the penaty
atogether. Therefore, DHS may not have to review plansfor dl G violations.

Fndly, DHS assumed a proposed amelioration plan gpprova rate of 12.5 percent to calculate the yearly
costs. If there were 254 tota proposals and 12.5 percent were approved, DHS would be monitoring
gpproximately 31 amelioration plansayear. Tota costs would be asfollows:

Total for approx. 31 cases/ year @ $9,498.53 $294,454.43
Edtimated cost to review dl proposds $175,910.00
Potential DHS total yearly costs $470,364.43

Committee staff notes that there are ways to reduce the administrative costs projected by DHS. While
adequate monitoring of the plans is important, reducing the number of follow-up vists per case could
reduce costs. The number of visits could vary depending on the complexity of the amelioration plan.

5) Theissue of cresting standardized forms for the submission of amelioration proposa's was discussed
at the meeting. Committee g&ff followed up on thisissue with the DHS saff thet would have to develop
and use such forms. DHS taff reiterated that the benefits of such formswould be well worth thework to
develop them. Theformswould makeit easier for the homesto submit proposalsand for DHSto evduate
the proposas. Standardized formswould aso aid in thetraining of the staff that will evauatethe proposals.
Findly, the forms would help make the state’ s expectations clear to the homes that are developing plans
and would facilitate consistency in the gpprova of proposals.

6) Atthelast meeting, therewasaso discussion around the conflict between requiring a“ systemic change’
and limiting amelioration to the G leve of vidlations. The conflict isthat the finestypically associated with
G levd violationsmay not amount to adequate resourcesfor “ systemic change.” Committee staff recognizes
this conflict and believes that it would be prudent to reconsider the standard of requiring substantia
“sysdemic change” as long as only those violations that involve truly “isolated” cases are alowed to be
amdiorated. Neverthdess, proposas should always address important resident care issues. Committee
daff has begun discussing this issue with DHS Staff.

7) Therewas consderable discussion around the deadlinesthat both the homes and DHS would have for
submitting and approving amelioration proposas. Forty-fivedays, instead of the proposed thirty days, was
an option. The need for flexibility with both of the deadlines was aso discussed.
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Firgt, committee staff believesthat extending both deadlinesto 45 days makes sense. Thereisaprecedent
for 45-day time frames in the DHS regulatory structure. Also, 45 dayswould alow for moretimefor the
home to develop a substantive proposa. Second, committee staff, after discussions withDHS, fedl sthat
there should be the opportunity for homesto ask for moretimeto complete their proposa. Homesasking
for an extenson must be required to demongtrate progress on the proposa and judtification for the
extenson. Nearly al smilar processes at DHS have some mechanism for requesting an extenson. To
daify, if a home does not submit a proposal by the deadline and has not secured an extension, the
opportunity to ameiorate would be logt.

Committee taff believesit is gppropriate to alow DHS to extend its own deadline if necessary. Itisin
DHS' best interest to rule on the proposd in atimely manner. There are dready reporting requirements
inplaceregarding DHS' resolution of deficiencies, and the L egid ature can and doeshold DHS accountable
for timeliness. To that end, committee staff believes that additional reporting requirements should be
indituted to specificaly track the use of the amdioration provision. Staff has discussed thiswith DHS and
such reporting could be included in regular SB 190 reports.

8) There was ds0o discusson around whether a*“ stay” should be placed on gpped s dready filed with the
State Office for Adminidrative Hearings (SOAH) while a home develops a proposal and DHS evauates
the proposal. It was pointed out in the workgroup that placing a“stay” would avoid the legd costs of
discovery and other apped preparations. Because one of the goals of expanding the use of amdioration
isto avoid the legd costs to the industry and the State, the workgroup decided that the issue of placing a
“gtay’ on the gpped should be revigted.

Through further research, committee staff learned that thereis dready due processin place at SOAH for
requesting a“stay” on an apped. Once an apped isfiled, either party in the case can file amoation for a
“gay.” Often, the motions for “stays’ are filed jointly by both parties and their gpprova is routine.
However, either party can oppose the mation if it fedsa“say” isnot in its best interest. Since thereis
aready adiscretionary processin placethrough SOAH, staff believesthat theimposition of a“stay” should
not be automatic. Staff continues to be concerned about the delay a “stay” would cause. If a“say” is
placed on an apped, SOAH will not look for a date to schedule the hearing until the “stay” is lifted.
Meanwhile, earlier potentid hearing dates would be filled, further delaying resolution of the case.

9) There was continuing discusson around what role resdents, resdent councils, family councils,
advocates and ombudsman might play in the development, gpprova and/or monitoring of the amdioration
plans. Concern was raised regarding whether a resident council’s contribution to, or gpprova of, an
amdioration plan could result in the council’ s liability for any adverse outcomes.

Through further research and discusson, committee staff believes that when an active family or resdent
coundil exigts, nursing homes should be routindy seeking input from these groupsaboout improvementsthat

25



should be made. There should aso be an optionad section on the standardized forms for a council to

indicate its support for an amelioration proposa and provide additional comments on the proposa. Due

to the varying structures and levels of involvement of these councils, committee staff believes that a
precriptive role for these councils, with any officia approva authority, would not be prudent. However,

nursng homesshould make every effort toinvolve such groupsand DHS should take councils participation
into consideration when reviewing proposas. Further, aprocesswithout officid gpprova authority would

address concerns that were raised about lighility.

10) Therewas concern that anumber of the ameliorated G pendties would not constitute enough money
for the hometo do anything significant toimprove qudity. Inlight of that concern, theworkgroup discussed
the posshility of alowing multiple G violations identified during one survey to be combined in an
amdlioration proposa in order to increase the dollar amount ameliorated. Related to this discussion, the
workgroup aso suggested that a home not be dlowed to amdiorate a violation more than three times in
atwo-year period, and only once in atwo-year period for asmilar or related deficiency. The questions
are: 1) Isitagood ideato dlow theviolationsto be combined at dl, and 2) If wedlow three G violations
from asingle survey to be combined, should that count asdl threethat are dlowed for the year, or should
it just count as one "amdioration?’

Committee gtaff’s initid reaction is that as long as dl three violations are the type that staff and the
workgroup have expressed comfort with ameliorating (meaning truly "isolated,” not preventable, and not
caused by negligence of the home), they could be combined. Further, committee staff believes it would
be gppropriateto dlow the combination of violationsto count asone"amdioration,” if DHSisonly dlowing
amdiorationfor truly "isolated” violationsthat were not preventable and not the result of negligence by the
home. If DHS is to adopt such a policy, Committee aff believes the combination of multiple penaties
should not be automatic, but rather at the discretion of the department. Depending on the circumstance
surrounding each pendty in question, the ability to combine penaties should be an option, not aright.

11) Rep. McReynolds s office suggested that the committee research the budgetary issues surrounding
the deposit of paid adminidrative pendties and the reated appropriations implications of any changesthe
workgroup recommends. Collected adminigrative pendties are deposited into generd revenue and are
not earmarked for any purpose. Further, the Legidative Budget Board does not take into account any
projected revenue from adminigrative penaties when budgeting for the coming biennium. Tota collected
adminigrative penalties totaled just over $760,000 for FY 99. Increased use of amdioration could
potentidly reduce thetota pendties collected, but the reduction would be negligible and the ultimate effect
on the state’ s budget process would be unnoticeable or nonexistent.

12) Committee staff has researched the statutory changes, if any, that would be necessary to carry out any
of the changes to the amdlioration process considered by the committee. If language is added to the
amdlioration process mandating that facilities waive ther right to apped if ther amdioration plan is
approved and carried out, it would be best if there was a statutory change. Committee staff asked the
TexasLegidative Coundil if it believed that such astatutory provision would be uncongtitutiona, and asked
for an opinion. The Texas Legidative Council indicated that the language would most likely be
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condiitutiona, asit would smply be a gatutorily authorized form of settling the adminigrative pendty and
would not deny access to the courts or due process.

AppendixB: Memorandum: AdministrativePenaltieswith NoRighttoCorrect, Darrell Zurovec,
Associate General Counsel, Mariner Post-Acute Network, September 2000.

M EMORANDUM

To: Mike Lucas

From:  Dardl Zurovec, Associate General Counsdl
Re: Adminigrative Penaties with No Right to Correct

Date: November 30, 2000

As we discussed, | have been reviewing my records to identify adminigirative penaties that TDHS
imposed, without giving afacility aright to correct, based on adeficiency that had a scope and severity less
than the actud harm level. | have identified twenty-six (26) such pendties that range from $800 to
$64,000. Intheaggregate, these pendtiestota approximately $400,000. Therewere additiona examples
in which TDHS imposed pendlties at low scope and severity levels without providing a right to correct.
However, those deficiencies dleged violations of resdents rights or related to the proper reporting of
adlegations of abuse and neglect. These types of deficiencies do not warrant aright to correct, regardiess
of the deficiencies’ scope and severity levd.

While | was not able to review each pendty individualy, | thought it would be helpful to provide you
with a higher level of detail on afew examples. Accordingly, | enclose Exhibit 1, which provides a
summary of 9x pendties at five facilitiesin which TDHS did not give aright to correct. | dso enclose as
Exhibit 2 the statutory provisionsthat create the right to correct, and the exceptions to the right to correct

| hopethat thisinformation ishelpful toyou. If youwould likealist of al 26 pendtiesreferenced above,
or if you have any questions, please let me know.

DDZ/mt
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EXHIBIT 1

1) Brazosview Health Care Center

Dae of survey:
Deficiency:

Pendity:

June 17, 1999

F156 Notice of Rights & Services

Severity: D —potentid for more than minimal harm thet is
not immediate jeopardy

$100/day — Estimated total penalty = $2,700.

Allegations. A company unaffiliated with the facility provided
psychologica servicesto two residents without obtaining appropriate
consent from the residents or their legal representatives.

2) Stoneybrook Healthcare Center

Dae of survey:
Deficiency:

Pendity:

May 11, 1999
F 426 Pharmacy Services
Scope & Severity: D —potentid for more than minimal harm thet is

not immediate jeopardy

$300/day — Total penaty of $14,700.

Allegations Oneresident did not recelve a single dose of an
anti-gpadticity medication gpproximately one month prior to the
investigation. The facility’s system for obtaining refills of prescriptions was
inadequate.

3) Mariner Health of Cypresswood

Date of survey:
Deficency:

Scope & Severity:

Pendity:

Allegations.

June 17, 1999
F316 Qudity of Care
F371 Dietary Services
F316 - E —potentid for more than minima harm that is not immediate
jeopardy
F371 — F —potentid for more than minima harm that is not immediate
jeopardy
F316: $500/day — Totd penalty = $15,500.
F371: $300/day — Tota penaty = $9,300.

F316 — Facility did not follow its own policy and procedure
with respect to attempting to restore bladder function to four incontinent
residents.

F371 — Aress of the kitchen were not maintained in a sanitary condition
and the temperatures of the freezer and refrigerator were not maintained

appropriately.
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Exhibit 1
Page 2

4) Southfield
Dae of survey:

Deficiency:

Pendity:

Jduly 27, 1999

F257 Environment

Scope & Severity: D —potentid for more than minimal harm thet is
not immediate jeopardy

$200/day — Total penalty = $800.

Allegations. Thefadility failed to maintain temperaturesin the
range of 71-81° Fahrenheit. Surveyors observed a thermodtat with a
reading of 68°. The survey occurred in July in Houston, Texas.

5) TheVillage Healthcare Center

Dae of survey:
Deficency:

Pendity:

May 28, 1999
F281 Resident Assessment
Scope & Severity: D —potentid for more than minimal harm thet is

not immediate jeopardy

$200/day — Total penalty = $8,600.

Allegations A nurse made an error in transcribing a
physician'sorder resulting  in aresident receiving antibiotics three times
per day rather than  every six hours. The facility discovered and
corrected the error gpproximately one month before the surveyors
conducted their investigation.

30



EXHIBIT 2

Section 242.0665(a) of the Texas Hedlth & Safety Code creates the right to correct and provides as
follows

(8 The department may not collect an adminigrative pendty againgt an ingtitution under this subchapter
if, not later than the 45™ day after the date the ingtitution receives notice under Section 242.067(c), the
indtitution corrects the violation..

Section 242.0665(b) creates exceptions to the right to correct and provides as follows:
(b) Subsection (a) does not apply:

(2) to aviolation that the department determines:
(A) resultsin serious harm to or death of aresdent;
(B) condtitutes a serious threet to the hedlth or safety of aresident; or
(C) subgtantialy limits the indtitution's capacity to provide care;
(2) to aviolation described by Sections 242.066 (a)(2)-(6)%;
(3) to aviolation of arule adopted under Section 242.1225° or of Section 242.133 or 242.1335%;
or
(4) to aviolation of aright of aresdent adopted under Subchapter L.

! Sections 242.066(a)(2)-(6) provide:
(a) The department may assess an administrative penalty against a person who: . . .

(2) makes afalse statement, that the person knows or should know isfalse, of amaterial fact:
(A) onan application for issuance or renewal of alicense or in an attachment to the application; or
(B) with respect to a matter under investigation by the department;
(3) refusesto allow arepresentative of the department to inspect:
(A) abook, record, or file required to be maintained by an institution; or
(B) any portion of the premises of an institution;
(4) willfully interfereswith the work of arepresentative of the department or the enforcement of this chapter;
(5) willfully interferes with a representative of the department preserving evidence of aviolation of this chapter or
arule, standard, or order adopted or license issued under this chapter; or
(6) failsto pay apenalty assessed by the department under this chapter not later than the 10" day after the date
the assessment of the penalty becomesfinal.

2Section 242.1225 relates to reporting allegations of abuse and neglect to the state.

3 Section 242.133 and Section 242.1335 relate to retaliation against individuals who report alegations of abuse or
neglect.
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AppendixC: Summary of Relevant I nput fromtheJuly 6, 2000 M eeting of the Amelior ation
Workgroup, Committee Staff, July 2000.

Summary of Relevant Input from July 6, 2000
M eeting of the Amelioration Workgroup

Thank you again for your participation Thursday. Belowisalist of issuesdiscussed at that meeting.
In some cases, additional information is needed and the Committee staff will do that research. In
many of the cases, key issues were identified, but further input needs to be offered on those issues
aswemoveforward. Please takethetime over the next week to review theissueslisted below and
reply to this email with any opinions or comments you may have regarding any one of the issues.
Further, if you would like to meet with Committee staff individually, please do not hesitate to
contact me at 463-0786 to schedule an appointment. Again, thank you, and look forward to
receiving your input.

Issue: What level of violations should be eligiblefor Amelioration consider ation?

Tim Graves commented that while desgnating leve “G” violaionsisagood sart, some condderation may
need to be given to exploring whether there are other levels that should be considered. He suggested we
may want to look at the “H” and “1” categories.

Further, the issue of digibility for the levels of violaions bdow “G”, which theoreticdly are digible for
“right-to-correct,” was discussed. Industry representatives stated that there are “D, E, and F’ violations
that are not allowed to be “right-to-corrected.” It was noted that if a home has a repesat violation in one
year, the violation is not eigible for “right-to-correct” on the second and subsequent occurrences.
However, theindustry maintained that “right-to-correct” is not granted for first time occurrences of “D, E,
and F’ violations. There was no oppogtion to further researching the circumstances surrounding “D, E,
and F’ violaions that are not granted the “right-to-correct” and considering those instances for digibility
for amdioration. Staff will research the issue and report back to the workgroup members.

Candice Carter stated that while it has been understood that DHS would retain ultimate discretion in
approving amdioration plans, it would be prudent to be explicit about the Long-Term Care L.O.C.’s
intention that discretion be maintained. Committee Staff agrees and will ensure that the intention in put in
writing in any guidance submitted to DHS,

Tim Graves raised a question about the draft proposd’s recommendation that there be no further
opportunity to pursue amelioration after theinitia 10 day window a home would have to eect to pursue
amelioration. He asked what would happen in a scenario where, through the appeals process, a“H or I”
violaionwasreclassified asa“G”? Would the home get another chanceto elect andioration? Therewas
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no definite opposition expressed to letting the home eect amelioration under that scenario, but the
workgroup wanted further exploration of the issue beforeadecison wasmade. Staff will further research
the issue and follow-up with the workgroup.

Issue: What “workload issues” will DHSfacein expandingtheuse of theamelioration
provision?

Jm Lehrman expressed concern that the time necessary to eva uate submitted plans and monitor approved
plans would become a considerable workload issue for the Long-Term Care Regulatory department. He
noted that nearly hdlf of the violationsfdl into the “G” category. DHS has not attempted to project the
fiscd and staffing implications of an expanded use of the provision, but agreed to work with Committee staff
to develop some estimates.

Jm Lehrman aso reminded theworkgroup that the moretime hisdepartment must spend on evauation and
monitoring amdlioration plans, the more resources are taken away from their other primary responsibilities.
He aso assured those concerned that work related to amelioration would be of secondary importanceto
ensuring resident safety in times of crigs. Committee staff notes that his comments are assuming present
resourcesin hisdivison, whichisapragmatic assumption. However, Committee Saff intendsto work with
the department to develop fiscd and staffing estimatesin order to possibly advocate for saff increasesto
handle this new respongibility.

It was aso pointed out by Sen. Nelson's staff that it would be unlikely that homes would request
amdioration for every one of the G violations. Industry representatives concurred that there would be
many instances where a home would choose not to pursue amelioration.

Advocates stated that they were aready concerned about Long-Term Care Regulatory’ slack of adequate
resources and therefore were especialy concerned about the resource demands related to amelioration.

Issue: What should the amelioration plan proposed by the facility addr ess?

The possibility of developing standardized forms for the submisson of amdioration proposas was
discussed. It was noted that such an approach could ease the workload demands related to reviewing the
proposas, facilitate DHS' desire to achieve consstency in the evauation of the proposds, and alow for
better log-term tracking of the use of the amdioration provison. Whileit would require morework in the
beginning to develop the form, there was no vocal opposition to the concept. Committee staff will further
discuss the possibility of developing such formswith DHS.

There was dso discusson around the conflict between requiring a “systemic change’ and limiting
amdioraiionto the “G” level of violaions. It was suggested that the workgroup and DHS may need to
rethink the standard of requiring “systemic change’ if more violaions are to be ameliorated.

Issue: Wherein the continuum of due process should amelioration occur?

33



There was discussion regarding whether 30 days would be adequate for homes to develop amelioration
proposals and for DHS to evauate those proposals. The workgroup noted the conflict between wanting
the process to proceed fairly quickly and wanting to see substantive, well thought out proposas.

Tim Graves stated that he hoped during the 30 daysthat DHS is evauating the proposals there would be
the opportunity for communication between DHS and the home if DHS fdt minor revisions would make
difference in their evaluation of the proposd. Jm Lehrman responded that alowing for thet level of
communication could increase the workload, but as long as it was limited to when only minor revisons
should be made, DHS could support such apolicy. However, Jm Lehrman madeit clear that DHSwould
not want to end up “writing the plan for them” when exceptiondly poor proposas are submitted.
Committee staff agrees that only when minor adjustments would change the likelihood of DHS approva
there should be an opportunity for DHS and the home to discuss the need for revison.

For various reasons the workgroup discussed the possible need for some flexibility regarding the 30 day
deadlines for both the homes and DHS. The desire to facilitate meaningful involvement of resdent and/or
family councils was one argument for flexibility with the deadlines. DHS aso pointed out that in times of
crigs and heavy workload, the 30 day deadline for approva may be unredistic. The workgroup also
discussed the possihility of expanding the deadlinesto 45 days since there was a precedent for such atime
line under the “right-to-correct” process. There is a need for further discussion of this issue in the
workgroup. Staff will conduct further research and contact workgroup members to discuss the issue.

Theworkgroup agreed that we need to consider what the consequenceswould beif the deadlines* passed”
for the homes and DHS respectively. Committee staff suggested thet if a home did not submit a proposal
by the deadline, then the opportunity to amneiorate would be log. Committee staff also suggested the
possibility of alowing a home to request an extension for developing the proposal.  Thereisaso aneed
for further discussion of this issue in the workgroup. Staff will conduct further research and contact
workgroup members to discuss the issue.

I ssue: Should a*“ stay” beplaced on alr eady filed appeal swhileahomedevel opsaproposal and
DHS evaluates the proposal ?

Prior to the July 6, 2000 meeting, industry representatives suggested that a*“ stay” be placed on any gpped
while ahome devel opsaproposa and DHS eva uatesthe proposa. Under their suggestion, if the proposal
was approved, the appeal would be dropped. If the proposal was denied, then the stay would be lifted
and the apped could continue. Whilelogica, Committee staff initialy regjected thisidea because the “ stay”
would further extend the aready lengthy apped process. Additionaly, ahome would never get its apped
hearing date before its amelioration proposa was approved or denied. However, it was pointed out at the
workgroup thet placing a“stay” would avoid the lega costs of discovery and other apped preparations.
Because one of the goals of the effort to expand the use of amdioration isto avoid the legd codts to the
industry and the state, the workgroup decided that the issue of placing a“stay’ on the appea should be
revigted. It wasaso noted that the workgroup should research whether the“ stay” presented any conflicts




withfedera timelinesfor dueprocess. Committee staff will follow-up with DHS on thisissue and facilitate
further discussion with the workgroup members.

I ssue: What rolemight residents, resident councils, family councils, advocatesand ombudsman
play in the development, approval, and/or monitoring of the amelioration plans?

Concern was raised regarding whether a resident or family council’s contribution to, or approva of an
amdioration proposa could be construed as some sort of officiad sanctioning of the home' s activities, and
thus carry with it someliability concerns. Committee staff will attempt to get alega answer to thisquestion.

Workgroup memberswanted clarification about whether theresident groupsin question would beinvolved
in the development or the approva of proposas. Thisissue will need to be further explored.

Tim Graves noted that the involvement of such groupswas origindly suggested by his association and that
he would be happy to assst Committee staff in developing more specifics on how these entities
involvement could be facilitated. He suggested that perhaps the standardized forms that have been
contemplated could include some section for noting aresident or family council’ sapprova of the proposd.
Beth Farrisnoted that it would be important for the section of the form to a so include adesignation of what
kind of resident council reviewed the proposal because the governance structure of such councilscan vary.

Jon Willis noted that fewer than 40% of homes have functioning family councils and so any avenue for
council input and/or gpprova may need to be optiond.

Candice Carter commented that strictly adhering to the 30 day deadline for homes to develop and
submit a proposal could be in conflict with meaningful family and/or resdent involvement. Therefore, she
dated that we may want to discuss dlowing for some flexibility regarding the 30 day deadline.

I ssue: What aresomeof thefinancial issuessurroundingtheamount of money gener ated by
level G violations?

There was discusson surrounding the implications on future nursing home budget cycles if “amdiorated
funds’ were used to fund improvements that should be ongoing, such asincreased benefitsfor direct care
workers. For example, if $50,000 was amdiorated and spent on health benefits for nurse aides, what
would happen to those benefits in the next fiscal year after the aneliorated funds were spent and after an
amdioration plan no longer legally required the home to spend funds in that manner? It was pointed out
that we are not talking about giving the homes $50,000 that they did not dready have under their revenue
streams, but only dlowing them to keep it. Therefore, the home should theoreticdly have the funds
available in subsequent fiscd years. There was adesire for some assurances that such benefitswould not
be dropped after the amelioration plan “expired,” and the idea of requiring some amelioration plansto be
sustained beyond theinitid funding cyclewasdiscussed. Tim Graves expressed that while avaid question
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had been raised, dropping of such benefits would not be likely. However, he stated that he would be
happy to work through the workgroup to address the concerns that were expressed.

There was a good deal of discussion surrounding whether the dollar amounts generated by level “G”
violations would be subgtantia enough to fund meaningful amelioration plans. There was concern that a
number of the amdiorated “G” violaions would not congtitute enough money for the home to do anything
sgnificant to improve quality. In light of that concern, the workgroup discussed the possibility of alowing
multiple“G” violationsidentified during one survey to be combined in an amdioration proposa in order to
increase the dollar amount ameliorated. A clear opinion on the part of the workgroup was not identified
on this issue and thus further discussion is necessary.

The workgroup aso began to discuss the possibility of homes proposing amdioration plans that would
“cost” more thanthe penalty amount being violated. Under this scenario, the ameiorated fundswould just
represent a portion of the costs. DHS shared that an amdioration proposal they are currently reviewing
involves costs beyond the amount to be ameliorated. The workgroup expressed interest in further
investigeting this issue.

I ssue: How can we facilitate consistency on the part of DHS in the use of the provision?

Jm Lehrman stated that the use of standardized forms and bringing the ultimate decision making into the
date office would both help to maximize consgstency.

Miscellaneous Comments

It was noted that the titles of the scope and severity categories cited frequently in the draft proposal have
changed. Staff will correct those titles throughott.

Jm Lehrman stated that should DHS go forward with expanding the use of the amdioration provision, it
would be prudent for his department and this workgroup to come back ayear from now and re-evauate
the guidance developed by the workgroup and the use of the provision overal. Staff concurs and sucha
recommendation will be part of the fina report.

In relation to the discussions of what to require of an amelioration plan, Pat Karrh reminded the group that
we do not want to make the whole process so difficult and rigid that homes which could implement a
meaningful plan would rather just decide to write a check, thus defeating our goa under amelioration.

Rep. McReynolds' office suggested that the Committee research the budgetary issues surrounding where
paid adminigrative penalties are now deposited and the related appropriationsimplications of any changes
the workgroup recommends. Committee staff will research thisissue and identify any implications on the
state appropriations process.
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I ndustry representatives mentioned aDHS requirement under the Community-Based Alternatives program
that providers obtain at least three bids for any services or equipment for which they are requesting
rembursement. It was noted that if DHS adopted a smilar requirement for services or equipment
contained in an amelioration plan, it could represent abarrier to carrying out the processin atimely manner.
Staff will follow-up with DHS on thisissue.

Appendix D: Agenda, July 6, 2000 Amelioration Workgroup, Committee Staff, July 2000.

L ONG-TERM CARE L EGISLATIVE OVERSIGHT
COMMITTEE

AMELIORATION

WORKGROUP
TEXAS HOUSE OF REPRESENTATIVES
P.O. Box 2910 1 AUSTIN, TEXAS 78768-2910
CAPITOL EXTENSION E2.152 1 (512) 463-0786 1 FAX (512) 463-8981

Texas State Capitol
Thursday, July 6, 2000
1W.14
2:00 p.m.

Agenda
l. Overview of Workgroup Process and Goals
. Presentation/Explanation of Staff Draft Proposal
[Il.  Discussion of Draft Proposal
1. When should amdlioration of a violation be approved?
2. Where in the continuum of due process should amelioration occur?

IV.  Next Steps/Meetings/Hearings
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Members:
Rep. Elliott Naishtat, Chair ! Rep. Jim McReynolds ! Sen. Jane Nelson ! Sen. Judith Zaffirini I Patricia Karrh 1 Elaine Nail

Appendix E: Summary of Relevant | nput fromtheApril 20,2000 M eetingof theAmelior ation
Workgroup, Committee Staff, April 2000.

Summary of Relevant Input from April 20, 2000
M eeting of the Amelioration Workgroup

The following summary will use the questions posed to the workgroup as an outline.
1. Monetary “floors” or “ceilings” on amountsallowed to be ameliorated?

The statement was made that having “floors’ might be counter intuitive because homeswith larger pendties
would be rewarded, while those with smdler infractions that corrected them more quickly would be
punished by not having the option to ameliorate. Nobody raised any disagreement with thislogic. While
there was some desire for “callings” staff was left with the impresson that the “cellings’ would more
appropriately linked to the violation and/or level of severity, not a dollar figure. At this point, Saff feds
there was nearly consensus that there should not be financia “floors’ or “celings” but rether “cellings’
based on the type and severity of violation.

2. Monetary*“floors’ or “ceilings’ ontheper centageof aviolationthat could beameliorated?

While no agreement was reached, the issue of only alowing a ceratin percentage of the violation to be
ameliorated wasraised . One member proposed a system whereby homes with “worse” historieswould
be dlowed to amdiorate progressively lower percentages of the digible pendty. It was discussed, but not
clear, whether “history” in this case referred to overdl operating history or history of the use of
amdioraion. Thefollowing example was offered: 1t use of amelioration in a two year period - 100%
could be amdiorated; 2nd use - 75%; 3rd use - 30%, withno more than three* amdiorations’ dlowed in
atwo year period. Conversdly, it wasaso expressed that perhaps the worse homes need the amelioration
provison even more.

3. Penaltiesfor what type of violations should be eligible for amelioration?

There was a generd consensus among the advocates at the meeting that pendties for “ serious violations
for abuse and neglect” should not be digible for andioration. There was much discussion around the
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recommendation that the criteria for amdioration igibility be different from the criteriafor the right-to-
correct option. Thelogic behind the recommendation wasthat if you used the same criteriaasfor theright-
to-correct option, amdioration would only be open to those who fail to correct a “right-to-correct”
violaion. Thislogic, dong with a concern that we don't create a second “right-to-correct” opportunity,
seemed to give the recommendation some support across the workgroup.

However, once the group discussed the categories of violationsthat are not “ right-to-correct” eigible, and
therefore would beleft for amdioration digibility under the recommendation, therewas somered concern.
The categories of violations that are not “ right-to-correct” digible are violationsthat result in serious harm
or degth of aresdent; condtitute aseriousthreet to the hedth and safety of aresident; substantidly limit the
facility’ s cgpacity to provide care; or any of the violations reaing to the criteriafor denying alicenseor a
violation of resdent’srights. One industry representative confirmed that he felt amelioration should bean
optionfor violationsinvolving harm or athreet to aresdent if the provisonwasto be useful at dl sncemost
other violations are dready under “right-to-correct.” There was concern about such violations being
digible. It was dso pointed out that the some of the most severe cases are referred to the Attorney
Generd’s office and are therefore not in the realm of “adminigtrative pendties”

It was eventudly decided that it would be beneficid to work through the new scope and severity chart and
related rules devel oped by DHS (attached) and decide, category by category, what should be digible for
amelioration (disregard the now outdated chart in section 19.2112 of the rules included in the packet
digtributed a the meeting). Staff recommends taking the new chart and rules into consderation as you
develop your input. There was dso discussion of the benefit of looking at the datafor which violations of
what scope and severity are most commonly occurring.

It was a0 suggested that whether the violation was“willful” betaken into consderation. However, it was
pointed out that whether it was willful was dready consdered in deciding if the violation should be cited.
Some industry representatives questioned whether that is actualy considered.

4. Wherein the continuum of due process should amelioration occur ?

Early on, members of the workgroup expressed that, because amelioration was an option for dealing with
apendty that isfinaly ordered, amdlioration should not be an option until after dl due processisexhausted.
Other members of theworkgroup, including Committee staff, expressed concern about the amount of time
current due process requires. Committee staff made it clear that the Chairman was not interested in
increasing the use of the provision if it did not occur until after dl due processis carried out. In response
to those concerns the workgroup discussed requiring a home to decide if they want to andioratethefine
within 20 days after they receive the notice of the violation (which occurs 10 working days after the exit
conference). It iswithin those 20 days that the home currently notifies DHS of it's desire to consent or
apped, DHS assesses whether the violation has been corrected and thus the tota amount of the fine is
determined.

The idea that a home would waive it's right to appedl if it eected to ameliorate was discussed and one
industry representative agreed that the idea was reasonable. There was aso a discussion of whether
amdioration should be an option when ahome is given the “right-to-correct” option, but it is determined
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that they failed to “correct.” While some membersfavored alowing aneioration in that scenario, concern
over dlowing amdioration after afailure to correct was dso expressed.

Hndly, therewasabroader discusson of whether amdioration should actudly be a settlement option, as
was being discussed during much of the meeting, or whether it should be kept completely separate from
the settlement process. No definitive opinionswere offered in response, but concern was expressed about
the option of amdioration “flavoring” the settlement. Industry representatives stated that having
amelioration as atool in the settlement process would speed up the entire process, as it would be easier
to St down and broker a ded as soon as possible.

5. What role should history play?

As dated previoudy, there was discusson of usng a home's history of decting to ameliorate when
determining subsequent digibility for amdioration and/or the percentage that could be amdiorated.

Saff dso inquired whether home's generd operating history should be taken into consideration when
gpproving an amdioration proposa. There was not much discussion, with some membersindicating that
only “good” homes should be given the option, and others Sating that perhaps homeswith “bad” histories
would need the option the most.

Findly, whether an amdiorated fine should remain on ahome' s record was discussed. Several members
expressed that the ameliorated fine should be on their record. No member seemed to contest that
recommendation, but there was ageneraly accepted suggestion that the home' srecord reflect that thefine
had been successfully amdiorated.
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AppendixF: Workgroup Member shipListand April 20,2000W or kgroup Agenda, Committee
Staff, April 2000.

Workgroup on Amelioration

M ember ship

Mike Lucas Office of Rep. Elliott Naishtat
Jon Weizenbaum and ChrisHudson ~ Office of Senator Judith Zaffirini
Heather Hemming Office of Rep. Jm McReynolds
Amy Lindey Office of Senator Jane Nelson
Elaine Nall Public Member of LOC
PatriciaKarrh Public Member of LOC

Chris Britton Office of Lt. Gov. Perry

Erin Horence Office of Speaker Laney

Anne Helligengein Office of the Governor

Tim Graves and Peter Longo  Texas Hedthcare Association

Darrell Zurovec Mariner Post-Acute, Inc.

David Latimer Texas Association of Homes and Services for the Aging
Candice Carter AARP

Beth Farris Texas Advocates for Nursng Home Resdents
Marie Wisdom Advocates for Nursng Home Reform
Bruce Bower Texas Senior Advocacy Codition
Jm Lehrman and Marc Gold Department of Human Services
John Willis Texas Department on Aging
Mike Burris Arboretum Group

Lillian Phillips Heartland

Marlon Johnston Tonn and Associates

First Meeting: April 20, 2000/1:00 p.m. - Sam Houston Building, Room 210

l. Overview of Workgroup Process and Goals
. Overview of Issue Areasto be Covered
II1. Discussion of First Issue Areas
A. When amdlioration should be an option?
1. Monetary floors or cellings?

Based on type of violation or circumstances involved?
Congderation of history?
Where in the continuum of due process should amelioration occur?
Department discretion versus prescriptive rules?
Per home/owner limits on use of option?

7. Edablish a decison-making Committee?
B. When amdioration should not be an option?

ok wbd
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V.  Next Workgroup Meeting

AppendixG: Agenda,March 30,2000L ong-Term CarelL egislativeOversight Committee
Hearing, Committee Staff, March 2000.

L ONG-TERM CARE LEGISLATIVE OVERSIGHT COMMITTEE
TEXAS HOUSE OF REPRESENTATIVES T

P.O. Box 2910 1 AUSTIN, TEXAS 78768~

CAPITOL EXTENSION E2.152 1 (512) 463- |

2910
0786 1 Fax (512) 463-8981

Texas State Capitol
Thursday, March 30, 2000
E2.028
9:00 am.

Agenda
. Call to order / Roll call

. Introduction and opening remarks

[Il.  Organization, procedures and schedule

V.  Invitedbriefinganddiscussionregardingselectedissuesrelated to SB 190, 75th Session
Panel
Jm Lehrman-Associate Commissioner for Long-Term Care Regulatory, Department of Human
Services (DHS)
A. Introduction and overview of SB 190 status reports provided to the Committee.
B. Briefing and discusson of use of the “Amelioration of Violation” provison of SB 190.
C. Briefing and discussion of DHS s efforts to address consistency in the regulatory system.

V. Publictestimony regar ding theuseof the* Amelioration of Violation” provision of SB 190
and DHS seffortsto address consistency in theregulatory system

VI.  Other Business/Closing Remarks

VIl. Adjourn
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Note: Inorder to asss the public in preparing testimony for this hearing, Long-Term CareLegidative
Oversght Committee staff conducted astakehol der meeting prior to the hearing toinform concerned parties
of the selected issues rdated to SB 190, 75th Session, which the Committee will study.

Members:

Rep. Elliott Naishtat, Chair ! Rep. Jim McReynolds ! Sen. Jane Nelson ! Sen. Judith Zaffirini I Patricia Karrh I Elaine Nail

AppendixH: Amelioration of Violation BriefingDocument, Committee Staff, M ar ch 2000.
Ameélioration of Violation

Background

SB 190, 75th session, created a small section in Ch. 242 of the Hedth and Safety Code titled
“Amdioration of Violation”. It gives the Commissoner of the Department of Human Services
(DHS) an option to dlow nursing homes who have been assessed an adminigtrative pendty to
amdiorate their fines by improving services. It reads asfollows:

Sec. 242.071. Amelioration of Violation. Inlieuof ordering payment of the adminidrative
pendty under Section 242.069, the commissioner may require the person to use, under the
supervison of the department, any portion of the penaty to amdiorate theviolation or toimprove
sarvices, other than adminidrative sarvices, in the indtitution affected by the violation.

Concerns have been raised by the nursing home industry about the lack of use of the amelioration
provison in SB 190. There are no clear policy guidelines for DHS to follow regarding the
appropriate use of this section of the Hedlth and Safety Code. Currently, DHS will only approve
the use of thisprovison if the nurang facility submits a proposal which would cause a dramétic
program change for care. Such acceptable program changeswould include the implementation of
the “Eden Alternative’ or the “Wedlspring Moded.” Theseare both dramatic shiftsin management
philosophy from the traditional medica modd currently being used by the vast mgority of nursing
fadilities, and have been proven to increase the well-being of nursng homeresidents. To date, no
fadility has been approved to amdiorate their adminigtrative fines by implementing a plan for
improving services.

With more defined policy guiddines this provison could be expanded in its use to dlow for the
Department of Human Servicesto “ mandate quality” in nursing facilitieswho are out-of compliance
with State Medicaid regulations. This tool would alow DHS to give out-of compliance nursing
fadlities the option to invest their monetary pendties towards clear and measurable quaity
outcomes in resident care. The use of this clause, with proper guidelines, could give DHS the
ability to redirect money that is being used for adminidrative fines and legd fees to ingead be
spent on improving resident care. Towardsthat end, some necessary policy questions need to be
addressed.
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Starting the Process Towards Positive Change

To responsbly increase the use of this provision, some policy questions need to be addressed to
assure gppropriate use of the amdioration clause.

When isit appropriateto usethe amelioration provision?

Guiddines should address when the use of the amélioration provision is gppropriate, when it may
not be appropriate, and when it should never be an option. If the Stuation is one that is
appropriate, should there bea*“floor limit” on how much thefineshaveto be, beforethis provison
isan option? Should facilities be digible for this option if their fines exceed a certain limit?

What protections/ consequencesneed tobein placeif thenursingfacility in violation does
not fulfill therequirementsof the amelioration plan?

Should more fines be assessed on a home that has additiona pendties assessed againg it while
operating under an amelioration plan?

Whereinthecurrent continuum of duepr ocessshould amelior ation becomean option?

Currently, a home has 45 days to “correct” certain deficiencies and if they fail to do so,
adminigraive fines are then assessed. Nursing facilities can then gpped the adminigrative
pendties until afinad decison is made on theamount of the fines and when the pendtieshaveto be
paid. During this process the adminigtrative pendty is sometimes decreased in the negotiations.
DHS then enters into a find agreement for payment. When and where should the amdioration
provision become an option? What can be done o that the amelioration provison is not another
form of the “right to correct” option that nursing facilities have to correct their deficiencies?

How will amelioration of aviolation affect anur singfacility’ shistory,and howwill a
nursing facility’ s history affect the approval of amelioration plans?

Under SB 190, DHS isrequired to take into account anuraing facility’s history of care for
licenang purposes. How would a facility who fulfills their agreement in the amdioration plan be
looked upon during their licensing renewd? Would it be viewed asif the violation never occurred
or would ther higtory reflect they were in violation and were Hill required to pay adminidrative
pendties (instead of paying monetary pendtiesto the sate, they would have invested that money
into quality careinitiatives)? Also, as DHS isdeciding to gpprove an amdioration proposd, should
the nuraing facility’s history affect the proposa? Should the history of an owner or corporation
affect the decision to approve a proposal?

How will DHS monitor compliance with approved amelioration plans?
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Guiddinesfor the monitoring of anuraing facility’ samelioration plan would need to be established.
Could DHS monitor the plan when they are in the nursing facilities for other reasons, such as
complaint investigations, annua surveys, or incident investigations? |s there aneed to establish a
separate monitoring program specificaly for the amdioration plans?

What categories of resident care and facility operations could be targeted for
improvement under the amelioration plans?

Could funds be used for only certain targeted areas? For example, should ameliorated funds be
targeted a improving direct Saff retention ratesor paying for capita improvementson old buildings
to come into compliance with safety codes? Should amelioration of violation proposals be open
to anything the nurang facility feds needsimprovement? Should there be any guiddines, inrule or
statute, addressing the targeting or amdiorated fines or should it be left completely to the
department’ s discretion?

Arethere*legal protections’ that need tobeestablishedtoensurethat stateapproved
amelior ation plansar enot used todefend poor careor management that resultin state
or civil actions?

In sates where the regulatory agency acts in a more consultative role with the nursng home
industry, there have been accounts of nursing home defense attorneys using the state’ s consultation
asadefensefor their client’ sviolations. The state may need to congder statutory language or rules
to clarify that entering into an amelioration plan does not relieve the home's ligbility should a
violation occur during implementation of that plan. If the State gpproves an amdioration plan and
it is implemented, is the date liable for any adverse outcomes? Policies would need to be
developed to assure that the use of thisprovisonwill not be used “againgt” the Satein civil actions.

Conclusion

Thereareseverd policy questionsto consder if theamdioration of violation provisonisto beused
more extensively, and responsibly. The use of this provision provides an opportunity to address
concerns over the use, and conseguences of using, adminidrative pendties on nursing facilities,
while exploring new ways to ensure residents receive quaity care.
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